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What Name Is Tied To 


Your Company’s as its 
Corporate Agent? 


OMETIMES corporation officials who would not for a single 

instant consider appointing as sales agent for the company’s 

product any concern with a standing less than the highest in 
its class: or appointing as transfer agent for the company’s securi- 
ties any institution whose name would not reflect added prestige 
on the company’s integrity and financial responsibility — some- 
times such corporation officials will labor under the delusion that 
appointing a CORPORATE agent for the company is a thing to be 
decided casually, sometimes even by price! Yet a company’s name 
is linked to and with the name of its corporate representative as 
intimately as the names of brother and sister. Furthermore, its 
whole corporate standing—its right to do business as a corporation 
in the state—is dependent on the competence, conscience, trust- 
worthiness and alertness of the corporate agent in that state. The 
Corporation Trust Company’s is a name in which is reflected thirty- 
eight years of financial strength, integrity, business activity and 
corporate experience. A good name to have in your incorporation 
or qualification papers as your company’s corporate agent. 


THE CORPORATION N Th UST: COMPANY With the services of The Corpo- 
SSS RE NAVAS ASSAF FES MTT AQ, ONS STA AT C'S ration Trust Company it is as easy 
ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY nowadays fora lawyer to incorpo- 


COMBINED ASSETS A MILLION DOLLARS rate or qualify a corporation, amend 
FOUNDED 1892 


de Sot sie 5 its certificate, withdraw it, or dis- 

120 BROADWAY, NEW YORI solve it, or reinstate it, in the far- 
15 EXCHANGE PLACE. JERSEY CITY thermost state or territory, or any 
100 W.TENTH ST., WILMINGTON, DEL. Canadian province, as it 1s in his 


Ch 112 W. Adams S$ Philadelphia, Fidelity-Phila. Tr. Bld own home state. The offices and 
icago, 11 . Adams St. iladelphia, Fidelity-Phila. Tr. g. representatives of The Corporation 
Pittsburgh, Oliver Bldg. Boston, Atlantic Nat’l Bk. Bldg. i 

Washington, 815 15th St. N.W. (The Corporation Trust, Incorporated) Trust Company in every state and 
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tute virtually that many extensions 
of each lawyer’s own office when 
he has any corporation matter to 
be acted upon. 
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There is now available a complete, up-to-date guide to 
every problem in federal income tax procedure. Every 
departmental ruling, court or board decision of impor- 
tance since the publication of the basic volume in 1929 has 
been summarized by Dr. Klein in a way which can be 
quickly and thoroughly understood. Klein’s “Federal 
Income Taxation” is now the recognized authority in its 
field. The courts are citing, it; successful practitioners 
regard it as indispensable. 
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jwhat may be called the neglected principles. 
}tain sound principles are now reasonably well ob- 
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T IS fitting to say that the principles of tax legisla- 
| tion which I shall discuss are based upon per- 

sonal experience rather than upon reading and 
research. 





I 


It is further fitting to say that I shall emphasize 
Cer- 







served in legislative practice. For instance, it is 
jentirely proper, in my opinion, for the legislator 
to represent and work for the particular economic 
jand social interests of his constituency. He can 
jnot fairly be expected to sacrifice local interests for 
j}what some might call the general interest, except 
in times of war or emergency. Such attitude or 
action is inevitable, and I believe in legitimizing the 
inevitable. 

} Again, in my opinion, American legislative bodies 
usually accept in good faith the constitutional .re- 
straints and inhibitions which, under the American 
scheme of government, they are in duty bound to 
accept. There are exceptions, of course, and we can 
all recall instances in which legislative bodies have 
attempted to evade plain constitutional provisions 
affecting taxation. But on the whole, in my ex- 
perience, the constitutional law of taxation is re- 
spected and obeyed in good faith. I pass no 
judgment upon the wisdom of imposing constitu- 
tional limitations upon the taxing power, but T 
agree with the average American legislator that such 
constitutional provisions should be respected. 


II 


Coming, then, to what have been called the 
neglected principles of tax legislation, I shall at- 
tempt to enumerate some of these principles in 
rough accordance with their order of importance, 
according to my personal judgment and experience. 

(1) First and foremost, tax laws, and in par- 
ticular, tax rates and penalties, should be temperate. 






































* Address delivered before the New England State Tax Officials’ Asso- 
ciation, Lake Morey, Vt. 
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Basic Principles Which Should Guide 


in ‘Tax Legislation 
By Dr. T. S. ADAMs * 


There is an insidious tendency to overload and 
strain those taxes which, as taxes go, may be called 
good taxes. The good tax is in danger, most of 
all, from its friends and advocates. It works well, 
and so we proceed to extend its application and 
raise the rates until the load is heavier than the 
machine can bear and we cripple it. Evasion is 
stimulated. Litigation is multiplied. The morale 
of the taxpayer is broken. 

Intemperance in taxing is wrong for much the 
same reason that pressing is wrong in golf. Exces- 
sive effort kills efficiency. What constitutes moder- 
ation obviously differs with different taxes. An 
inheritance tax may and should bear a much higher 
rate than a sales tax. We can not define modera- 
tion simply—but it is reasonably easy to decide, 
in the case of any particular tax, when we have 
passed the limit of moderation, and strain, pressing 
and intemperance set in. 

In general, there is a tendency to overdo or abuse 
the old taxes. We raise the rates of the property 
tax or the income tax when we should turn to new 
forms of taxation. There is an innate tendency to 
fall into the error of the single tax doctrine. I do 
not refer to the single tax of Henry George alone. 
There are many varieties of the single tax—on land 
rent, on expenditures, on sales. They are all mis- 
leading. There is no single “principle” of taxation; 
there are many sound principles. There is no single 
tax which alone is justifiable—there are many sound 
taxes. If the body politic must raise a large tax 
revenue, it is better in general to do it with a num- 
ber of taxes imposed at moderate rates than by a 
few taxes imposed at intemperate rates. 

Narrowness and restricted vision are unforgive- 
able sins in those who essay to make or impose 
taxes. “The ends of government,” said John Stuart 
Mill, “are as comprehensive as those of the social 
union. They consist of all the good, and all the 
immunity from evil, which the existence of govern- 
ment can be made, either directly or indirectly, to 
bestow.” Mill stated thus, to my thinking, the 
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deepest truth applicable to taxation and tax leg- 
islation. 

As I have said on another occasion, taxes are as 
complex as life. The moralist calls for just taxes; 
but taxes can not just be just. The administrator 
asks for simple taxes; but experience shows that 
they can not simply be simple. Some politicians 
would mould taxes wholly in accordance with po- 
litical expediency; but statesmen realize that in the 
long run this would be impolitic. The business man 
demands practical taxes ; but financial history proves 
that it is impracticable to make them merely prac- 
tical. The legalist wants taxes administered 
strictly according to law; but the record of the in- 
come tax and the property tax makes it clear that 
such taxes can not be successfully administered by 
methods meticulously legal. The “good” tax 
system, like the good man, is well rounded, culti- 
vating no one virtue at the expense of other virtues, 
but recognizing that justice, simplicity, productivity 
and certain repressive ends all have their place, and 
that each desideratum must, to some extent, be pur- 
chased or secured at the expense of the others. 

(2) As the second most important principle 
which should guide tax legislation, I should cite here 
Adam Smith’s maxim: “The tax which each in- 
dividual is bound to pay ought to be certain and not 
arbitrary. The time of payment, the manner of 
payment, the quantity to be paid, ought all to be 
clear and plain to the contributor and to every other 
person .. . The certainty of what each individual 
ought to pay is, in taxation, a matter of so great 
importance that a very considerable degree of in- 
equality, it appears, I believe, from the experience 
of all nations, is not near so great an evil as a very 
small degree of uncertainty.” 

This principle of certainty is very familiar, but 
it is widely neglected in practice, as is abundantly 
shown by the complexities and uncertainties of our 
income and inheritance or estate taxes. It would 
be difficult to exaggerate the mischief caused by the 
uncertainties and complexities of the income and 
inheritance taxes. It would be equally difficult to 
simplify these taxes and still retain their char- 
acteristic features. I have no hope that we shall 
ever get a simple tax on net income as applied to 
business concerns and taxpayers with wide business 
interests, but I believe it entirely practicable to 
make these taxes reasonably certain, i. e., to afford 
unequivocal answers to the ‘complex questions 
which must arise and to provide for prompt but 
just decisions of disputes. By careful thought, we 
can avoid much of the complexity which exists and 
we can indirectly remove the worst aspects of the 
uncertainty which represents the characteristic 
weakness of the income and inheritance taxes. 

(3) Tax laws should be made by the legisla- 
tive power and not by the courts. This third prin- 
ciple expresses my deep conviction that it is a great 
mistake on the part of the legislative power to leave 
taxes to be worked out and perfected by the courts. 
I have confidence in our courts. Tax questions 
when presented to them, on the whole, seem to be 
handled wisely and well. And certain constitu- 
tional questions must, perforce, go to the courts 
for their settlement. 








But, in general, the courts are too slow, neces- 
sarily, to afford the best machinery for interpret- 
ing and settling the difficult questions that arise 
in the interpretation of tax laws. 
portant special problems created by our war tax 


legislation have not yet come to the Supreme Court | 
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The most im- | 








for decision." Twelve years have passed since the | 
war. Billions of taxes have been collected, and yet | 
the Supreme Court has not yet passed upon most | 


of the fundamental questions involved in con-| 


solidated returns, credits for foreign taxes, discovery | 


depletion, personal service corporations, many of 9 


the intricacies of “invested capital” and other ques- 


tions affecting Federal taxes of huge amount, which | 
have been fertile sources of dispute between the tax- [7 


payer and the Bureau of Internal Revenue. 

We get much sound guidance from court deci- 
sions, but it is an error, an almost absurd error, 
to trust to court decisions to settle disputes which 
the more complicated tax laws engender wholesale. 

The word “wholesale” furnishes the clue both to 


the problem and its solution. The disputes arise in ff 


thousands and tens of thousands of cases, and the 


A Nt NN, 


ry 


ORES 


machinery for settling those disputes must be ade- ff 
quate to the task. Tax administration is a whole- § 


sale job. 
assessed and taxed each year. We have a problem 
of mass production or mass administration. There 
must be machinery to answer questions and settle 
disputes by factory or wholesale methods. The 
courts can not deal satisfactorily with such a 
problem. This is not the place to describe or discuss 


the kind of factory machinery and procedure which f 


the circumstances demand and require, but I think 


it is entirely within the limits of human ingenuity — 


and political practicability to develop such ma- 
chinery and procedure. 

(4) The period or statute of limitations should 
be short. Under property and income tax laws, it 
is fatal to get far behind. Each year’s work must 
be kept current. To leave the taxpayer liable for 
many years under the inevitable uncertainties of 
the income tax, violates one of the most important 
principles of sound taxation. Let the disputes and 
the issues die within a couple of years. The gov- 
ernment and the taxpayer should get together 
quickly, arrive at a settlement promptly, and that 
settlement should not be open to subsequent ques- 
tion or dispute except in case of fraud. England 
accomplishes this under its income tax. The 
American State and Federal governments should be 
able to deal with their taxpayers as expeditiously 
as England deals with her taxpayers. 

(5) In conclusion, there is a real and necessary 
place in the principles of tax legislation for what 
might be called the Golden Rule of Tax Legisla- 
tion. Let the tax legislator do unto the taxpayer 
what he would have the latter do unto him if their 
situations were reversed-or exchanged. Very fre- 
quently the legislature imposes taxes upon for- 
eigners or domestic classes which are not represented, 
or not adequately represented, in the legislature. 
Through pressure of work, haste, and sometimes 
through what might be called legislative ill breed- 
ing, the foreign or unrepresented classes frequently 

(Continued on page 32) 


There are millions of taxpayers to bef} 


RRO FP oi 





bus! 
due 
on 1 


may 
nes: 
mer 
to k 


or | 
fun 


tion 


par. 
gin: 
per 
exe 
bus 


to 

but 
sta: 
pris 
pre 
nes 
im] 
anc 
to | 
to : 
side 
to ° 
fing 
wo 
suc 
tan 
tra 
bui 
me 
sto 
anc 
sig 
rist 


nat 
cor 
saf 


—- 


1es- 
lich 


tax- | 


eci- f 


ror, 
1ich 
ale. 
h to 
e in 

the 
ide- 
ole- 


» be F 


lem 
1ere 
ttle 
The 
ha 


Cuss 


hich & 
hink & 
uity F 


ma- 


ould 


Ss, it 
nust 
. for 
s of 
‘tant 
and 
SOv- 
‘ther 
that 
jues- 
land 
The 
d be 
usly 


sary 
what 
risla- 
ayer 
their 

fre- 

for- 
nted, 
ture. 
imes 
reed- 
ently 


ARI ELT LOLIMOT LE 


| tion; 


The Accrual Method of Calculating 


‘Taxable Net Income 


By DonaLtp Horne* 


i, 
HE purposes of accounting in general may be 
stated as follows: 
1. To record cash transactions; 

2. To keep a record of amounts owing by the 
business ; 

3. To keep a record of amounts 
due the business; 

4. To calculate correctly taxes 
on income; 

5. To ascertain what amounts 
may be withdrawn from the busi- 
ness without depleting the invest- 
ment which the proprietors intend 
to be permanent; 

6. To guard against defalcation 
or fraudulent misappropriation of 
funds; 

7. To furnish a basis for credit; 

8. To ascertain cost of produc- 


9. To furnish a basis for com- 
parative balance sheets at the be- 
ginning and end of each accounting 
period, for the guidance of the 
executives in the conduct of the 
business during succeeding periods. 

Of these several objects sought 
to be attained, each is important, 
but the last three listed are of out- 
standing importance. One of the 
principal considerations always 
present in the mind of every busi- 
ness executive is the necessity of 
impressing banks of the soundness, conservatism 
and success of the business he is managing, so as 
to be able to borrow sufficient money at any time 
to meet its business needs. So strong is this con- 
sideration that many, if not all executives, are led 
to understate their asset values so as to cause the 
financial statements to show less than the true net 
worth, by ignoring the value of intangible assets, 
such as trade-marks and good-will, and even of 
tangible assets of great value, such as patents, con- 
tracts, leases, and often of machinery, land and 
buildings. Banks have taken the leadership in this 
method of hiding asset values, and it is well under- 
stood that many banks carry such items as land 
and buildings at nominal values. This is often as- 
signed as one of the principal reasons for the great 
rise in value of certain bank stocks. 

It may be justifiable to commit white lies of this 
nature, and the practice may result in building up 
confidence in the solvency of the business and the 
safety of loans made to it, but it certainly is not 


* Of the New York Bar. 
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scientific. Balance sheets prepared by omitting as- 
sets of value do not reflect the true condition of the 
business, and consequently do not serve as a reliable 
guide for future operations. This unreliability is 
offset to some extent by the common knowledge 
that everyone else’s balance sheet is similarly de- 
leted of assets, but since the rela- 
tive proportions of such omissions 
remain unknown, it is obvious that 
some less conscientious institutions 
profit by the ultra-conservatism of 
others. And where stocks or 
bonds are offered for sale on the 
argument that the company’s actyal 
assets are far in excess of those 
shown on its balance sheet, the pros- 
pective customer may well ask, why 
does the company take such pains 
to conceal the truth about them, so 
that the public has to make its de- 
cisions on the hearsay of the stock 
or bond salesman? It would be 
refreshing to hear of an offering 
based on the absolute truth regard- 
ing financial condition, and with all 
bluff, negative as well as positive, 
removed. With true balance sheets, 
executives could enter each new ac- 
counting period with accurate knowl- 
edge of the financial position of the 
business, and plan its conduct more 
scientifically. But the need to build 
up credit leads them to deceive 
themselves, and their stockholders, 
in order to establish a reputation for conservatism. 

When the excess profits tax was imposed, this 
over-conservatism, this practice of falsifying their 
net worth downward, proved a boomerang. The 
conservative companies paid the highest taxes; and 
multitudes of them are yet, after thirteen years, try- 
ing to prove that their books failed to show the full 
value of their assets. 


Even of greater importance are the last purposes 
listed, which are necessarily to be considered to- 
gether. The ultimate object of all accounting is to 
furnish comparative balance sheets to serve as 
charts by which to steer the course of the business. 
The data contained in these balance sheets is de- 
rived from the book entries made throughout the 
accounting period, and the principles governing the 
making of the book entries determine the contents 
of the balance sheet, which would be useless without 
information as to the principles or method applied 
in making entries in the ordinary course of busi- 
ness. By comparing the balance sheet at the begin- 
ning with that at the end of the period, the 
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executive can tell whether the period was success- 
ful; whether the wealth of the business increased; 
whether to expand or to retrench; and, in general, 
what to do to increase profits or reduce losses. 


In order to steer a true course, the executive must 
know accurately the cost of production. Without 
such knowledge he cannot intelligently fix the sell- 
ing price of his goods. Cost of production can only 
be determined by assigning to each department, or 
class of goods produced, its proportionate part of 
the entire cost of operating the business. This re- 
quires pro-rating. The initial cost of buildings and 
machinery must be pro-rated over the time these 
facilities are used in production. General overhead 
must be apportioned fairly to the cost of the various 
classes of goods produced. Prepaid items, such as 
prepaid rent, insurance, bank discount, must be 
spread evenly over the period for which prepayment 
is made. Expenses incurred, but not paid, must be 
pro-rated back over the period to which they apply, 
irrespective of when paid. And profits reinvested 
in stock in trade must be accounted for at the end 
of each accounting period. 


Such pro-rating and apportioning require what is 
ordinarily known as the “accrual” method of ac- 
counting. Upon reflection and analysis, however, 
one sees that the method is misnamed, and does not, 
in fact, have anything to do with accruals. It is 
concerned only with prorating and apportioning, 
and therefore disregards not only the time of actual 
cash receipts and disbursements, but the time of 
creation of legal rights and liabilities. Neither due 
dates nor dates of receipt and payment have any 
place in the scheme at all. 

The executive needs to ascertain the gain, or in- 
crease in wealth, during the accounting period. 
This is obtained by comparing the cost of produc- 
tion with the value of the goods produced. The 
value of goods sold during the accounting period is 
determined by their actual selling price; and the 
value of goods produced but not sold during the 
period is evidenced by the current selling price of 
similar goods at the end of the period. Goods in 
process of manufacture may be valued on the same 
basis, taking into consideration the stage reached 
in their manufacture. Goods sold but not yet paid 
for may be valued at their selling price. 

If accounts are kept in accordance with this 
method, balance sheets at the beginning and end 
of the period will necessarily reflect accurately the 
net worth of the business and the increase or de- 
crease in wealth during the period. But they will 
also reflect items of gain or loss unrealized by sale 
or conversion of the assets. Therefore, they will 
fail to show income, which consists only of gain 
derived. There is a difference between gain, or in- 
crease in wealth, and income. The term gain in- 
cludes both income and appreciation. In order to 
ascertain income, appreciation must be deducted 
from gain. 

The Supreme Court has for many years adhered 
to the definition of income reading: 

Income may be defined as the gain derived from capital, 
from labor, or from both combined, provided it be under- 
stood to include profit gained through a sale or conversion 
of capital assets.” . 
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Whether or not this definition describes income 
in the true economic sense, it is sufficient for prac- 
tical purposes. Stock in trade is a capital asset. 
Manufactured goods and goods in process of manu- 
facture are capital assets. Income is derived from 


such assets only when money or other property is 


paid or exchanged for them. 

The primary object of accounting is to ascertain 
gain or loss, that is, increase or decrease in wealth, 
not realized income or realized loss. Consequently, 


it is interested in total production rather than in | 


sales or cash receipts, and in cost of production 
rather than in cost of goods sold or cash disburse- 
ments. Sales merely furnish a basis for valuing the 
production. Cost of goods sold is of no import- 


ance unless taken with the cost of goods produced J 


but not yet sold. The two items taken together, 
represent cost of production. 


It follows that a true result can be obtained only | 


by taking inventories at the current market price. 
Inventories taken at cost necessarily eliminate por- 
tions of the increase or decrease in wealth during the 
period. The fact that such increase or decrease in 
wealth is not realized by the sale or exchange of the 
goods inventoried cannot overcome the other fact 
that such increase or decrease actually occurred. 
And as to inventories taken at “cost or market, 
whichever is lower,” their contribution to an accu- 
rate knowledge of the business and its progression 
or retrogression is less than nothing. There is ho 
reason for ignoring the difference between market 
value and cost when the value exceeds cost, but giv- 
ing it full recognition where the value is less than 


cost. These two methods of taking inventory seem 


both to be utterly unscientific. 


The cost method eliminates unrealized gain from | 


the inventory, but in so doing presents, as above 
shown, a false picture of the business. Further- 


more, it only partially accomplishes the purpose of | 
For the purpose of 
determination of income, it is not sufficient to elimi- | 


eliminating unrealized profit. 


nate uncollected profit from inventory, unless bills 
and notes receivable be treated as inventory. The 


gain on sales represented by bills and notes receiv- | 
able is not “derived,” because it has not been severed | 


from the capital invested in the goods sold but not 
yet paid for.. If bills and accounts receivable are to 
be included in inventory, they are a more uncertain 
quantity than goods produced but not yet sold. In 


the one case the business still has goods worth their | 


market value, while in the other it has parted with 
the goods, and has only the customer’s promise to 


pay, the value of which promise depends on the cus- | 


tomer’s credit rating and business condition. Ac- 
counts receivable can rarely be discounted for more 


than the cost of the merchandise to the vendor, andj 


in any event have no greater value than their pres- 


ent worth. For example, a bill of goods sold for} 
$100,000 on terms of 60 days, on the last day of the | 


year, would give rise to an account receivable worth 
not over $99,000, even if amply secured, since the 


selling price would yield, at 6 per cent, $1, 000 inter- | 
est in two months’ time. The amount of income to| 
be derived from accounts receivable cannot be accu-} 


1 Eisner v. Macomber. eA S. 189. Merchants’ Loan & Trust Co. Z 


v. Smietanka, 255 U. 8. 5 
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rately calculated until the accounts are paid, for 
until then one cannot be sure either how long the 
payment will be deferred or what will be the ex- 
pense of collection. 


The United States Circuit Court of Appeals for 
the First Circuit has stated the rule that bills and/or 
accounts receivable should be treated as inventory 
items and valued. Henry L. Russell v. Commissioner 
of Internal Revenue, decided November 26, 1930. 
(C. C. H. Fed. Ct. Service, 1930, page 9303.) It is 
reasonable that they should be, for then the sales 
for the year plus the inventory at the end will re- 
flect the value of the production for the year, and 
this value, less the cost of production, obtained by 
proper pro-ration and allocation of expenditures, will 
show the actual increase or decrease in wealth dur- 
ing the year, which the executive needs to know. 


For purposes of ascertaining taxable income, the 
unrealized gain shown in an inventory taken as 
above described, must be eliminated; for its taxation 
would violate the constitutional and statutory pro- 
visions which restrict income taxation to “income 
derived.”? The fundamental principle of income 
taxation is that it is to be imposed and graduated 
in accordance with the ability of the taxpayer. Ac- 
tual receipt is, of course, a necessary element in cre- 
ating ability to pay. Expectation of income does not 
create a present ability to pay. If it is correct to 
surmise that the exemption of unrealized items, such 
as appreciation in value of assets, and stock divi- 
dends, by the Supreme Court is a recognition of the 
principle that income taxation is intended and re- 
quired to apply only in accordance with the tax- 
payer’s present ability to pay, then, logically, the 
uncollected gain in uncollected accounts should be 
exempt. The Supreme Court rested its decision in 
Eisner v. Macomber, 252 U. S. 189, in part on the 
principle that stock dividends do not in any way 
increase the taxpayer’s present ability to pay taxes. 


In businesses in which good cost records are kept, 
it is easy to eliminate prospective income from in- 
ventory items and accounts receivable. In -busi- 
nesses with less complete records, the amount to be 
eliminated can be approximated with sufficient ac- 
curacy by taking the same proportion of the total 
inventory, including accounts receivable, as the dif- 
ference between total value of production for the 
year and the cost of such production, bears to total 
value of production for the year. 


The revenue acts do not require the use of an 
accrual method in some instances, and a cash method 
in others, as the Treasury Department has inter- 
preted them, but does require.a method which clearly 
reflects net income.* Gross income is definitely de- 
fined as items derived or received during the taxable 
year.* Net income is the gross income less deduc- 
tions, and cannot contain any item not included in 
gross income. The computation of net income con- 
sists merely in removing certain items from gross 
income. 





2 Constitution, 16th Amendment. Revenue Act of 1918, Sec. 213. 


Eisner v. Macomber, 252 U. S. 189 


® Revenue Act of 1918, Sec. 212; corresponding provisions in subse- 


quent Acts. 


*Revenue Act of 1918, Sec. 213; corresponding provisions in subse- 


quent Acts. 
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Gross income cannot contain any item not real- 
ized, but such prohibition does not prevent the 
proper proration of items of cost of production, com- 
monly called “deductions.” This is specifically au- 
thorized in Section 200 of. the Revenue Act of 1918 
and the same numbered section of subsequent rev- 
enue acts (except the Revenue Act of 1928, which 
in Section 1, adopts and continues the provisions of 
prior revenue acts in this respect). Section 200 de- 
fines the term “paid” to mean “paid or accrued” or 
“paid or incurred,” but confines this definition to 
“purposes of deductions and credits.” This was evi- 
dently done advisedly, for prorating, or “accruing” 
as it is usually, if somewhat inaccurately called, is 
necessary in determining the cost of the year’s pro- 
duction, but not at all in determining the value of 
such production. 


‘While gross income includes only items of gain 
derived or received, it would not be proper to over- 
look any item of the investment, either in goods on 
hand or in goods sold and represented by outstand- 
ing accounts. To do so would be to deduct a loss 
which had not been sustained or incurred. There- 
fore, it is necessary to calculate the gain in the in- 
ventory, including bills and accounts receivable, by 
deducting the cost of the goods represented therein, 
from the market value or selling price, in order to 
determine the correct amount as unrealized. 


Whether a taxpayer is to be required to calculate 
his income on a cash basis or an accrual basis can- 
not be determined from the method used in keeping 
his accounts. As has been shown, neither method 
clearly reflects income. The cash method is inade- 
quate, for it charges portions of the cost of produc- 
tion of one period against the production of another 
period, and therefore fails to indicate correctly the 
profit of any period. The so-called “accrual” method 
produces a result which includes unrealized profit, 
which is not income and non-taxable. An adjust- 
ment is required. The methods of pricing inven- 
tories at cost, or at cost or market, whichever is 
lower, is unscientific and non-informative. While 
it eliminates unrealized profit from the stock in 
trade, it fails to eliminate it from bills and/or notes 
receivable. The method of cost or market, which- 
ever is lower, is further unsatisfactory because, while 
it reduces the income for one year, it increases it by 
a fictitious quantity for the following year. Further- 
more, every taxpayer must keep accounts which re- 
flect all the facts necessary for a computation by 
either a cash or an accrual method. All cash trans- 
actions must be recorded. Similarly, all accrued lia- 
bilities and all uncollected accounts must be re- 
corded. It is difficult to understand how a business 
can operate successfully without accurate knowledge 
of the fair market value, as well as the cost of its 
stock in trade. The only safe rule is that the method 
used must clearly reflect income. ‘This is the funda- 
mental requirement of the statutes. 

The method which most clearly reflects income is 
one which ascertains true increase in wealth during 
the accounting period, by comparing the value of 
the production with its cost, and then eliminates 
from such increase in wealth the unrealized gain by 
deferring the gain on goods sold but not collected 
for and goods on hand, 






















‘ II. 


Among the deductions permitted by the statutes 
are a reasonable allowance for the exhaustion, wear 
and tear of property used in the trade or business, 
including a reasonable allowance for obsolescence, 
and a reasonable allowance for the depletion of nat- 
ural resources. It is generally, (and officially) sup- 
posed that these deductions represent portions of 
the investment in plant and machinery recovered 
through earnings, and that the deductions are al- 
lowed because such recoveries represent return 
of capital rather than gain or profit. Acting upon 
this supposition, the Treasury Department has con- 
sistently reduced taxpayers’ invested capital, during 
the excess profits tax years, by all deductions for 
wear, tear, exhaustion, obsolescence and depletion 
allowed from gross income in prior years. The 
usual practice is to calculate a “depreciation” or “de- 
pletion” reserve, which represents the aggregate of 
such allowances for prior years, and which is de- 
ducted from surplus in determining invested capital. 


The reserves so deducted from surplus do not 
necessarily constitute a fund for the replacement of 
the assets they represent. Such a fund would, in 
any event, be a part of surplus. The depreciation 
and depletion reserves do not represent reduction 
in value of the assets. The several classes of assets 
to which they apply are carried on the books at cost 
—and properly so carried. The reserves represent 
merely the addition of allowances for wear, tear, ex- 
haustion, obsolescence and depletion deducted from 
gross income for previous years. When an asset, 
say a building or machine, is discarded or sold, no 
further amounts are added to the reserve represent- 
ing that asset, except that any difference between 
the cost of the asset and the selling price or sal- 
vage value plus the reserve is added to the reserve, 
so that the reserve, as to that asset, plus its selling 
price or salvage value, equals the cost of the asset. 
When any amount is invested in a new asset, a 
reasonable allowance is added each year to the re- 
serve representing a portion of the cost of the new 
asset. 

What is done is that the cost of each asset is 
spread over its useful life. That is, the cost is pro- 
rated over the number of years it is expected to be 
used. Thus, we are brought back to the cost-of- 
production-finding proration of expenditures, dis- 
cussed in the first part of this article. This prorating 
is done for the purpose of accurately determining 
profit during each accounting period, and not at all 
for the purpose of determining the amount of the 
investment used in earning the profit. Obviously, 
if the cost of an asset, such as a building or machine, 
were deducted in any one year, it would cause an 
unfair distribution of the expense of production and 
present an untrue picture showing a loss or inade- 
quate profit in what might otherwise seem to be a 
good year, and excessive profits in other years. Such 
a statement would mislead the managers of a 
business. 

When funds of a business are invested in an as- 
set, such as a machine or a building, their investment 
remains as long as they use that asset in the earning 
of profit. It is only when they discard it or dispose 
of it that their investment ceases. In the meantime 
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they have earned income on the total capital in- 
vested in it, and not on the portion of the invest- 
ment remaining after the pro rata portion of its 
cost which its present age bears to its total esti- 
mated life. 

While a machine or building may suffer a reduced 
market value with each passing year, such reduction 
represents an unrealized loss. The machine, if kept 
in repair, runs just as fast and produces just as much 
in one year as in another. Its market value may, in 
fact, increase, during an era of rising prices, in which 
case there would be an unrealized profit. Neverthe- 
less, the annual deduction is taken and allowed, not 
in recognition of any lowered market value, but solely 
as a factor in the calculation of profit on the so- 
called “accrual” or proration basis. A proportionate 
part of the cost of the machine is a part of the cost 
of production of goods for each year of its estimated 
life. This is true whether the actual fair market 
value of the machine increases or decreases. 

The practice of the Treasury Department in re- 
ducing invested capital by the exact amount pre- 
viously allowed as a deduction from income for 
wear, tear, exhaustion, obsolescence and depletion 
seems clearly wrong in that it fails to take into con- 
sideration the actual value of the assets, and gives 
recognition, in determining invested capital, to un- 
realized losses, which it has not verified to be losses, 
and which often are not losses at all. It is not 
necessary that the calculation of invested capital be 
consistent with the calculation of income. The 
methods of calculation vary with the objects sought. 
The calculation of income is concerned with the amount 
of realized profit or loss, while in the calculation 
of invested capital the object sought is the amount 
of capital employed in earning such profit. The 
result in the one case is obtained by prorating expendi- 
tures in order to arrive at the annual cost of pro- 
duction. In the other case it is obtained by 
ascertaining the actual facts with respect to the 
amount of capital used. 

It may be asked whether the machine does not, 
each year, return to the business a proportionate 
part of its cost, out of earnings on its product, which, 
added to surplus, would exactly offset the reduction 
of surplus by the amount of the reserve. This does 
not seem to be correct. The profits earned by the 
machine are obviously earned on the original in- 
vestment in that machine. It would be absurd to 
say that a machine which has fully paid for itself 
is no longer an asset, and that its earnings are made 
on no investment at all. A machine kept in proper 
repair is as efficient in its twentieth year as in its 
first, and turns out just as much product. Its going 
concern value is just as great; that is, its earnings 
are just as large, and, capitalized by a fair percent- 
age of profit on capital, will show just as large an 
investment. Therefore, the original investment in it 
remains until the last day of its use, irrespective of 
how Congress permitted it to be spread over its 
life for the purpose of determining taxable income 
of the several years. Congress had power to allow 

any deductions it desired, for it had power to tax 
only such portions of income as it deemed expedi- 
ent, or not to tax it at all. But such exemption, or 
(Continued on page 36) 





adc 
of 1 
cor 
att 


cla: 
cla 
em 
pro 
tax 
the 
has 


yea 
rat 
pro 


vel 
sta 
sys 
att 


pas 
act 
est 
ani 
sin 
the 
tor 
tut 






come a dividing line in American state and 
local finance. A constitutional amendment 
adopted in November, 1929, limited the application 
of the requirement of taxation “by uniform rule, ac- 
cording to value in money” to real property. An 
attempt will be made by the 1931 Ohio legislature 
to take advantage of its newly acquired powers of 
classification. Intangible property, and perhaps some 
classes of tangible personal property may be ex- 
empted from taxation at the general rates. If this 
property is exempted from present 
taxes the revenue formerly derived 
therefrom must be replaced ; and thus 
has arisen a question familiar to 
many legislatures during recent 
years: Shall the substitute be low- 
rate taxes on classified forms of 
property or a state income tax? 
The background of the present 
Ohio problem lies in a series of de- 
velopments not unlike those of other 
states. Here the history of the tax 
system has been largely made up of 
attempts to broaden the tax base. 
Ohio became a state in 1802 and 
passed its first tax law in 1803. The 
act provided for the taxation of real 
estate and a few classes of live-stock 
and other chattels, in a manner 
similar to that formerly provided by 
the laws of the Northwest Terri- 
tory. During the first quarter-cen- 
tury most of the revenues came 
from land. It was not until 1825 
that Ohio began its general prop- 
erty tax career. Even after this 
date much partiality was shown by 
the legislature in enacting tax laws, 
with the result that in 1851 the 
“Uniform rule” was written into the State Con- 
stitution. 


The adoption of the “uniform rule” was hailed as 
a great tax reform. It embodied the principles of 
equality and democracy, and represented the prac- 


QO HIO stands today at what appears to have be- 


tical Nineteenth Century application of Adam. 


Smith’s first maxim of taxation, that “the subjects 
of every state ought to contribute towards the sup- 
port of government, as nearly as possible, in pro- 
portion to their respective abilities.” 


When the attempt was made to apply the “uni- 
form rule” in practice, however, Ohio discovered 
two shortcomings. The first was the inadequacy of 
the revenue available from the property tax. The 
second was the failure of officials to administer the 
tax equitably. 


The first shortcoming has recently been overcome 
by the addition to the fiscal system of special taxes 
from other revenue sources. The more important 
of these are listed, in the order of their adoption, in 
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Table 1.1. The important provisions of the present 
laws by which these taxes are imposed were pub- 
lished in chart form in The Tax Magazine, October, 
1930, page 415. 

In 1929 the general property tax yielded 
$289,621,000, so that the total tax revenues amount- 
ed to $365,385,000, of which special taxes accounted 
for approximately 21 per cent. When the gasoline 
tax, a recent and lucrative addition to the tax sys- 
tem, is omitted from the total the percentages of the 
remaining tax revenues are: property taxes, 88 per 
cent, and special taxes, 12 per 
cent. This ratio has not changed 
materially since 1916. 

It is therefore apparent that Ohio 
ranks among those states which 
rely almost entirely upon property 
for the support of government. 
According to the National Indus- 
trial Conference Board only eight 
states derived a higher percentage 
of their total state and local tax 
revenues from property than did 
Ohio in 1927. This is not true of 
the State Government, which nor- 
mally derives only a relatively 
small part of its tax revenues from 
the property tax (9 per cent in 
1927, and 7 per cent in 1929). Local 
governments, on the other hand, 
depend upon property for 93 per 
cent of their revenues. 

Beyond the adoption of special 
taxes Ohio has been able to increase 
the available revenues by increasing . 
the productivity of the property tax 
itself. While the principle of the 
tax has not been changed, its en- 
forcement has been improved by the 
creation of boards of review, the 
centralization of assessment and collection machin- 
ery in county offices and in some cases in the 
State Tax Commission, and other measures designed 
to strengthen the administrative machinery. 

The result of the enactment of special tax legisla- 
tion and the improvement of the property tax ma- 
chinery over a period of half a century has been that 
the revenue needs of Ohio’s governments are now 
reasonably well provided for. For the second short- 
coming of the tax system based upon the uniform 
rule, namely the failure of officials to administer 
property taxes in conformance with the spirit of the 
law, Ohio has as yet found no remedy. This state- 
ment does not, of course, imply either dishonesty 
or incompetence on the part of public officials. They 
have been assigned a task shown by experience to be 
impossible of accomplishment. Statements are fre- 
quently, heard to the effect that Ohio has made a 
more vigorous effort to enforce the general property 





1 The sources of all data in this article, except where otherwise noted 
are the second, third and fourth preliminary reports of the Sub- 
committee on Research to the Governor’s Taxation Committee. Table 1 
is on page 14. 







































































































































































































































































































































































































Table 1 


PRESENT OHIO TAXES, THEIR DATES OF ADOPTION, AND 
REVENUES YIELDED BY EACH IN 1929 


Date Revenue 
of Produced 
Tax Adoption in 1929 


Gross premium tax on foreign insurance companies. .1876 $ 7,958,000 





‘ 


i th ee ree Bae ee 877 707,000 
Corporation organization and license fees ........ 1884 1,548,000 
i. Peer eee 1893 6,178,000** 
Cigarette dealers’ license tax ...................4. 1893 1,103,000 
eee a re ee eee 1902 5,592,000 
mmuee Windies Ween ORR. bs cn. ce ew cccdees 1906 13,236,000 
Excise tax on public utilities .................5.. 1911* 7,522,000 
Motor transportation (common carrier) 

NIE Sots isle. Sakeand iba Gre Sele ow reo diols o eeoa 1923 160,000 
TE RR da cd re wgue wai ch Ooi ac eee 1925 31,760,000 
UL See ee ee eee any he te oe 1927 bhi 

SPSS Shep oe $75,764,000 


back to 1859. 

**Estate tax receipts included in inheritance tax receipts. 
tax than has any other state. While this claim is 
difficult to verify it seems reasonable in view of the 
fact that Ohio now assesses for taxation, at an aver- 
age rate of over 2 per cent, $2,676,421,000 of tangible 
personal property and $1,056,972,000 of intangible 
property. Ohio assessed more personal property 
than did any other general property tax state in 
1922, according to data compiled by the Bureau of 
the Census. 

Nevertheless, despite this relative efficiency of as- 
sessment in Ohio, the absolute results have afforded 
little cause for rejoicing upon the part of the owners 
of real estate. The Subcommittee on Research of 
the Governor’s Taxation Committee of Ohio has at- 
tempted to estimate the amounts of property hold- 
ings of Ohio individuals and corporations, by classes. 
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The resulting estimates are shown in Table 2. When 
they are compared with a summary of the Ohio 
property tax duplicate they seem to justify the posi- 
tion that the Ohio voters took in 1929 when they re- 
moved the uniform rule from their Constitution. 
This summary is shown in Table 3. It indicates that 
approximately half of the property of the state bears 
the burden of over nine-tenths of the property tax. 
These figures are slightly misleading as some of the 
intangibles listed in Table 2, such as stocks of do- 
mestic corporations, are exempt. It is probably 
safe, however, to assume that of the $17,225,000,000 
of intangible property held in Ohio, at least 
$12,000,000,000 is taxable under present laws. Of 
the taxable property, therefore, 38 per cent (taxable 
intangibles) bears only 8 per cent of the burden. 


All tax authorities do not agree on the question of 
what should and what should not be taxable. Some 
hold that ownership of intangible property is evi- 
dence of taxpaying ability. Among these some hold 
that intangibles should be taxed at the full rate. 
They usually base this claim on the assertion that if 
all property, tangible and intangible, were actually 
listed and assessed at full value the tax rate, now 
admittedly confiscatory, could be reduced to a fair 
level. As a matter of fact, a tax levy at the rate 
of less than 8 mills, if imposed upon all of the prop- 
erty of Ohio would have produced the aggregate 
of state and local property taxes levied in this state 
in 1929 at an average rate of about 22 mills. Others 
of those who uphold taxation of intangibles support 


Table 2 


DISTRIBUTION OF ESTIMATED TOTAL OHIO PROPERTY BY CLASSES, AND OF 
ESTIMATED OHIO INTANGIBLE PROPERTY BETWEEN INDIVIDUALS 
AND CORPORATIONS 
(In thousands of dollars) 











BA Intangible property held by Tangible All 
Class of Property Individuals Corporations Total Property Property 
I—Tangible property P 
1. Net equities of individual owners in real 
Rr ere ees Beas $ 6,443.528 
2. Net equities of corporations in tangible 
property owned by them, plus tangible 
property represented by intangibles in 
hands of individuals or corporations .... 10,301,928 
3. Net equities of individual owners in tangi- 
WES POTEONEL HTOPETEY . wn ccc cccccccoece 2,546,544 
i Ca le oe Rare k a of wre Ops Spee > me $19,292,000 
II—Intangible property 
1. Deposits 
i Ys eahicin eg beac ee $ 519,202 
B. State and private banks.............. 1,586,114 
C. Building and loan associations: 
a. Running-stock and dividends ..... 417,912 
b. Paid-up stock and dividends ..... 85,949 
c. Deposits and accrued interest .... 407,438 
BN oo rssicon eed fo cnuls 3,016,615 $1,890,616 $1,125,9992 $ 3,016,615 3,016,615 
ie IE ig aiele ddd Gein tent nemacwaeeeae ~— 505,669 2,849,315? 3,354,984 3,354,984 
(Undivided 
3. Bank stock (Capital) (Surplus) Profits) * (Total) 
A nn Sos wa cty enlaonseeie’ 58,115 $ 43,958 $22,431 $124,504 
B. State and private banks ............. 121,105 90,752 25,636 237,493 
C. Building and loan associations ....... 8,810 30,507 13,857 53,174 
CE ae ce Gus dane BE mind Woh aie ower ee-s 188,030 165,217 61,924 415,171 295,653 119,518 415,171 415,171 
ESS TREES RSE BD ry Ge ee ae ee 4,257,262 1,721,006 5,978,268 5,978,268 
NL, vista’ danesciin ds aA ss seunace heen Cees 775,042 1,001,764 1,776,806 1,776,806 
6. Life insurance reserves ...............5. 785,140 785,140 785,140 
Ee err te ee 
EE sha ferrite o-sas clevie nae Sega oa 309,444 67,557 377,001 377,001 
I ae ee es a ee eH 309,444% 1,588,344 1,897,788 1,897,788 
III—Total (including only net credits) .......... 9,286,460 6,417,525 15,703,985 19,292,000 34,995,985 
IV—Total (including gross credits) ............ 9,286,460 7,938,312 17,224,772 19,292,000 36,516,772 





a" ~ ra RRI  e R T OONEL SF E.G a OEE REA eg OH PC AT gil te eT ae i gae GEN REE a 
1 The value ag here includes the deposits of foreign corporations in Ohio banking institutions (est., $467,634,000) as well as those of domestic 


which has been estimated to be some $658,365,000. 


2 On June 30, 1927, national banks and state and private banks held some $577,679,000 in loans on real estate and building and loan associations 
had $940,272,000 on mortgage security, or a total of $1,517,951,000. This would leave $1,331,364 to be held by insurance companies, real estate 
companies, holding companies and other financial institutions. This does not appear to be unreasonable. 


Gross credits of individuals not available. This figure (net credits—from estate data) is therefore added to corporatiopn gross credits to give 


total gross credits. 
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the classification of this property and its taxation 
at low rates. This position is supported by the 
theoretical proposition that general rate taxes upon 
such property take such large proportions of its in- 
come yield as to be unfair, and the practical proposi- 
tion that taxation at high rates will drive this type of 
property into hiding or across state boundary lines. 
Still another group supports the view that since all 
of the property usually included in the term “intan- 
gibles” consists merely of documentary evidences 
of equities in tangible wealth, such property is not 
itself wealth, and its ownership represents no tax- 
paying ability apart from that of the underlying 
wealth itself. 


In spite of the divergence between these three po- 
sitions, supporters of all meet upon the common 
ground of expediency. The question whether ex- 
emption of intangible property from taxation 
amounts to a discrimination against owners of tan- 
gible property or to merely a removal of a present 
offensive form of double taxation will doubtless be 
argued for many years to come; but the principle 
of equality as between different owners of any given 
class of property is one which appears in the tax 
laws of “uniform rule” and “classification” states 
alike and upon which substantial agreement appears 
to have been reached. That the present application 
of the general property tax does not satisfy even 
this principle is_ self-evident. Out of Ohio’s 
$12,000,000,000 of taxable intangibles only a little 
over $1,000,000,000 appears upon the tax duplicate. 
That $1,000,000,000 is taxed at the full rate of over 
2 per cent. In other words, of the owners of intan- 
gibles themselves, one-twelfth pay taxes at the full 
rate and eleven-twelfths escape scott-free. Expe- 
riences of the past provide so little reason for op- 
timism upon the part of those who wish to see the 
uniform rule enforced that most of them have been 
forced to accept either the principle of classification 
or that of exemption. The situation in Ohio has 
reached this stage. Within the near future intangi- 
ble property, and perhaps some tangible personal 
property as well will be either classified for taxa- 
tion at low rates or exempted from the property tax. 


Other states have arrived at and passed the same 
parting of the ways. Few of the systems are clear- 
cut, but thirteen states now exempt important 
classes of intangibles while fourteen states and the 
District of Columbia classify important classes of 
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intangibles for taxation at special low rates. Of the 
states which exempt most intangibles from property 
taxes, ten impose personal income taxes in some 
form. For this reason the income tax has become 
associated with the exemption of intangibles in the 
minds of many people and it is frequently assumed 
that exemption of intangible property from taxes at 
general rates necessitates the adoption of either an 
income tax or “classification.” 


Figure 1 


OHIO GENERAL PROPERTY TAX REVENUES 1916-1929 
IN DOLLARS OF 1926 PURCHASING POWER 
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In Ohio, at least, this view is doubtless correct. 
Some states could exempt intangibles without a ma- 
terial loss of revenue. Such is not the case in Ohio, 
for this state derived almost $23,000,000, or almost 8 
per cent of its property tax revenues from this 
source. Exemption of this property without the 
substitution of any new revenues would necessitate 
a 5 per cent reduction of all local expenditures other 
than those of self-supporting public service enter- 
prises. 


Therefore this revenue must be made up. The task 
of determining whether it could or could not be 
made up by low-rate taxation of intangibles was 
undertaken during the summer of 1930 by the Sub- 
committee on Research of the Governor’s Taxation 
Committee. The conclusions are that the revenue 
now obtained from the taxation of intangibles 
can be replaced by either more strictly enforced 
low-rate taxes on intangibles or a tax on personal 
incomes. 


(Continued on page 38) 


Table 3 


SUMMARY OF OHIO TAX DUPLICATE OF 1928 
COMPARED WITH ESTIMATED ACTUAL 


Value 
on 1928 
Class Tax 
of property duplicate 
(millions) 









MI ie. thas alg scaler a aa corer tose a eek $9,851 
Tangible personal property ..............- 2,676 
PR: WI a ho a ccacaiies bre «ere a ti $12,527 
Intangible personal property ............. 1,057 
ee eer $13,584* 


*All public utility property appears on the Ohio tax duplicate as personal property. — ? 
been divided between three classes shown. The total assessed valuation of such property in 1929 exceeded that of 1928 by approximately $39,000,000 
and this difference accounts for the difference between the total shown here and that found in the 1928 report of the Ohio Tax Commission. 


OHIO PROPERTY HOLDINGS 






Value 
Per cent actually Per cent 
of held of value 
total (estimated) actually 
duplicate (millions) held 
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ns 92 $19,292 53 
8 17,225 47 
100 $36,517 100 


In this table the 1929 valuation of such property has 











































































































































































































































































Double Taxation and State 


Inheritance Taxes-Il 


By LyLE W. OHLANDER* 


N THE few months that have passed since the 

writer’s first article on this subject appeared in 

THe Tax MaGaZINeE,? many interesting develop- 
ments have occurred. It may be remembered that 
the decisions of the United States Supreme Court 
in Farmers Loan & Trust Co. v. Minnesota, 280 U. S. 
204, and Baldwin v. Missouri, 281 U. S. 586, in the 
early part of 1930, tended to eliminate double taxa- 
tion in the field of state inheritance taxes by declar- 
ing that intangible personal prop- 
erty is subject to tax only in the 


laid down in the Farmers Loan & Trust Company 
case and the Baldwin case, it will be discussed first, 
and afterwards the cases dealing with the situation 
particularly with regard to corporate stock will be 
discussed. 


Beidler v. South Carolina Tax Commission 


The case of Beidler v. South Carolina Tax Com- 
mission (November 24, 1930), dealt with the estate 
of decedent resident of Illinois and 

involved particularly certain intan- 





state of decedent’s domicile. The [ 
effect of these decisions has been 
far reaching and we find them 
quoted and applied in a number of 
interesting cases.? 

Two particularly important de- 
velopments have occurred. The 
first is the recent decision of the 
United States Supreme Court in 
Beidler v. South Carolina Tax Com- 
mission (November 24, 1930) with 
regard to the question of “business 
situs”, and the second is the vig- 
orous and continued effort to have 
the principle announced in the 
Farmers. Loan & Trust Company 
case and the Baldwin case applied to 
corporate stock. 

It may be said that these particu- 
lar developments involve the two 
most important problems which 
have arisen during the year in the 
field of inheritance taxation, (1) 
whether intangibles which have 
acquired a business situs away from 
. the domicile of the owner may be 
taxed by the state of decedent’s 
domicile or the state of business situs, and (2) in 
cases where the owner of shares of corporate stock 
and the corporation issuing such shares are domi- 
ciled in different states, whether the state of 
domicile or the state of incorporation may tax such 
shares for inheritance tax purposes. 

Inasmuch as the Beidler case may have important 
consequences in the development of the principles 








* Counsellor at Law, Chicago; member of the Bar of the State of 
Illinois and the District of Columbia. 

1 Previous article in issue of July, 1930, pp. 253-259. 

2In addition to the cases cited in this article are Estate of Smith, 
228 N. W. 638 (Iowa, 1930), as to notes secured by mortgages; Estate 
of Martin, N. Y. Law Journal, Feb. 3, 1930, as to collection of taxes; 
Matter of Harris, 229 N. W. 781 (Minn., 1930), as to nature of inherit- 
ance tax; a Trust Co. v. Ohio, 172 N. E. 674, as to bank 
stock; Estate of Jones, Oklahoma, 1930, (rehearing pending), as to 
all intangibles; Fisher v. Brucker, 41_F. (2d) 774, as to reciprocity; 
MacClurkan v. Bugbee, 150 Atl. 443 (N. J., 1930), as to the nature of 
inheritance taxation; McMurty v. State, Connecticut, 1930, as to unde- 
sirability of double taxation; Opinion of Attorney General, North Caro- 
lina, 1930, as to mortgage interests; and others. Some of these cases 
are treated in the writer’s first article. The limitations of the present 
article do not permit a full discussion of all the questions involved. 
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gibles consisting of an indebted- 
ness and certain unpaid dividends 
owed to the decedent by a South 
Carolina corporation. The question 
was whether the State of South 
Carolina might rightfully tax the 
devolution of such interests for in- 
heritance tax purposes, the dece- 
dent being a non-resident of that 
State. 

The facts were as follows: One 
Francis Beidler died a resident of 
the State of Illinois in 1924, and 
his will was probated in Illinois. 


Company, a corporation organized 


and doing business in that State. 
The remainder, 7,000 shares, were 
owned by his wife and children. 
The lumber company was indebted 
to him in the sum of $556,864.22, 
for advances made by him to the 
company, and in the sum of $64,672 
for dividends previously declared 


on his shares but unpaid at his death. The indebt- j 


edness was an open unsecured account which was 
entered upon the books of the company kept in 
South Carolina. Beidler also kept a complete set 
of personal books in Chicago upon which appear 
entries of the amounts due him by the company 
except the item of dividends. 
of the indebtedness for advances and dividends was 
included by the State of Illinois in determining the 


value of Beidler’s estate for inheritance tax pur- | 
poses in that State. The executors filed an affidavit 
of his assets in South Carolina including the above | 


indebtedness. 


The South Carolina Tax Commission levied in- 


heritance tax on the shares of stock at an agreed | 


value which was paid by the executors without 
protest, but a tax was also levied upon the items 


of indebtedness and this was protested by the ex- | 


At the time of his death he owned | 
8,000 shares of the capital stock of | 
the Santee River Cypress Lumber J 


under the laws of South Carolina | 


The total amount | 
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ecutors who claimed “that the State of South Caro- 
lina had no jurisdiction to impose such a tax and 
that the levy of it would constitute a deprivation 
of property without due process of law in violation 
of the Fourteenth Amendment of the Federal Con- 
stitution.” This contention was renewed on the ap- 
peal of the executors to the State Courts but it was 
overruled, and the tax was sustained. The executors 
sued out a writ of error to the United States Su- 
preme Court. 


In reaching its conclusion as to the validity of the 
tax, the State Court relied chiefly upon the decision 
of the United States Supreme Court in Blackstone 
v. Miller, 188 U.S. 189. Noting that, since the State 
Court’s opinion, the Blackstone v. Miller decision has 
been definitely overruled, the Supreme Court de- 
clared that 

it is now established that the mere fact that 
ie debtor is domiciled within the State does not give it 
jurisdiction to impose an inheritance or succession tax 
upon the transfer of the debt by a decedent who is domi- 
ciled in another State. Farmers Loan & Trust Company v. 
Minnesota, 280 U. S. 204; Baldwin v. Missouri, 281 U. S. 586. 
The transfer is taxable by the State of the domicile of 
the deceased owner. Blodgett v. Silberman, 277 U. S. 1. 
Open accounts, including credits for cash deposited in 
bank, fall within this principle, and its application is not 
defeated by the mere presence of bonds or notes, or other 
evidences of debt, within a State other than that of the 
domicile of the owner. Baldwin v. Missouri, supra. 


Thus we have the Supreme Court reiterating its 
views, first expressed in the Farmers Loan & Trust 
Company case and later in the Baldwin case, that in- 
tangibles should be subject to inheritance tax only 
in the state of decedent’s domicile. The intangible 
in this case was an open book account, and the issue 
was not complicated by the presence of certificates 
or notes, though the existence of such evidences no 
longer raises a question as a result of the Baldwin 
case. The testator kept a complete set of books 
in Illinois, his State of residence, which alone were 
the controlling evidence of the debt. 

There remained but one question, whether the 
indebtedness had such a “business situs” in the State 
of South Carolina as would cause it to be properly 
subject to inheritance tax in that State. 


“Business Situs” 


The South Carolina Tax Commission contended, 
in its argument, that the indebtedness had a “busi- 
ness situs” in South Carolina and should, therefore, 
be subject to inheritance tax in that state. : 

In Farmers Loan & Trust Co. v. Minnesota, supra, 
the United States Supreme Court reserved the ques- 
tion of business situs, saying: 

New Orleans v. Stempel, 175 U. S. 309, Bristol v. Wash- 
ington County, 177 U. S. 133, Liverpool & L. & G. Ins. Co. 
v. Orleans Assessors, 221 U. S. 346, recognize the principle 
that choses in action may acquire a situs for taxation other 
than at the domicile of their owner if they have become 
integral parts of some local business. The present record 





*The case was twice argued in the Supreme Court, once before the 
decision of that Court in Farmers Loan & Trust Co. v. Minnesota, 
supra, and again after that decision had been rendered. The New 
York Tax Commission was permitted to file a brief of amici curiae in 
the case and did so. The arguments in this brief are cited in part 
in this article. 
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gives no occasion for us to inquire whether such securities 
can be taxed a second time at the owner’s domicile. 

This quotation appears in the Beidler case, followed 
with the pertinent observation on the part of the 
Supreme Court that “a conclusion that debts have 
thus acquired a business situs must have evidence to 
support it,” and further that it is within the province 
of the Court “to inquire whether there is such evi- 
dence when the inquiry is essential to the enforcement 
of a right suitably asserted under the Federal Consti- 
tution.” * (Italics supplied.) 


The Court then reviews the evidence of the case 
to determine whether there is sufficient and proper 
evidence to support a finding that the indebtedness 
had a business situs in the State of South Carolina, 
and its discussion of this phase of the case is worthy 
of the closest consideration: 

In the present case, beyond the mere fact of stock own- 
ership and the existence of the indebtedness, there is no 
evidence whatever, having any bearing upon the question, 
save a copy of the decedent’s account with the corporation, 
taken from his books which were kept by him in his 
office at Chicago. The various items of debit and credit 
in this account, in the absence of any further evidence, 
add nothing of substance to the fact of the indebtedness 
as set forth in the agreed statement and afford no adequate 
basis for a finding that the indebtedness had a business 
situs in South Carolina. 

That the decedent was largely interested in the affairs 
of the corporation is apparent; he owned a majority of its 
stock, but nothing is shown which derogates from its ex- 
istence as a corporation, transacting its business as such, 
with corresponding corporate rights and liabilities. The 
interest of the decedent as a stockholder was a distinct 
interest, and the estate of the decedent has been taxed by 
South Carolina upon the transfer of his stock according to 
its agreed value. With respect to the items of indebted- 
ness of the corporation to the decedent, the latter appears 
upon the record simply as a creditor, with his domicile in 
Illinois. 


Apparently, therefore, the determination of 
business situs cannot rest merely on the fact of in- 
debtedness, or on the fact that a creditor or stock- 
holder of a corporation has a deep interest in the 
affairs of the corporation where the corporate iden- 
tity is distinct. 

A clew to the type of interest which might be evi- 
dence of business situs is noted in the brief for the 
Beidler estate. Reference is made to the decision of 
the United States Supreme Court in Liverpool In- 
surance Company v. Board of Assessors, 221 U. S. 
346, 356, a leading case on the subject of business 
situs, and a case in which the existence of busi- 
ness situs was sustained. Said the Supreme Court: 

We are not dealing here (in the Liverpool Insurance 
Company case) with a single credit or a series of separate 
credits, but with a business. The insurance company chose to 
enter into the business of lending money within the State of 
Louisiana, and employed a local agent to conduct that business. 
(Italics supplied.) 


In the Beidler case, the brief continues, no business 
of lending existed. “Mr. Beidler owned a control- 





*As to the burden_of proof see also the dissenting opinion of 
Mr. Justice Stone in Baldwin v. Missouri, 281 U. S. 586, mentioned 
in the writer’s previous article. 
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ling interest in the South Carolina debtor corpora- 
tion and advanced it money from time to time, 
which it repaid in part from time to time. At most 
there was ‘a series of separate credits’ not a business.” 


Corporate Stock 


The decisions of the United States Supreme Court 
in Farmers Loan & Trust Company v. Minnesota and 
Baldwin v. Missouri, as noted above, laid down the 
rule that intangible personal property is subject to 
inheritance tax only in the state of decedent’s domi- 
cile. Because these cases did not deal specifically 
with corporate stock, many states have refused so 
far to apply the decision to such stock. As a result 
a number of cases have arisen attacking the imposi- 
tion of an inheritance tax by the state of incorpora- 
tion as to stocks owned by nonresident decedents. 


Those seeking to impose the tax rely chiefly on 
Frick v. Pennsylvania, 268 U. S. 473, which in effect 
sustains the right of the state of incorporation to 
impose inheritance taxes on stock of its corporations 
owned by the estates of nonresident decedents. The 
Court of Appeals of Ohio has held in Guaranty Trust 
Co. (Bright Estate) v. Ohio (May 12, 1930), that 
Farmers Loan & Trust Co. v. Minnesota does not 
apply to prohibit an Ohio inheritance tax upon stock 
of an Ohio bank owned by a nonresident decedent. 
The Attorney General of New York (May 14, 1930) 
felt constrained to rule to the same effect as to 
corporate stock. A similar view is held in a number 
of States. 


On the other hand, there is a decided body of 
worth-while opinion which holds that the Farmers 
Loan & Trust Company decision applies to all intan- 
gibles. The language of the Court in that decision 
is general, that is, not specifically directed toward 
the bonds and certificates of indebtedness dealt with 
in the case. This view is further supported by the 
fact that the Supreme Court apparently found no 
difficulty in extending the rule to bank accounts 
and promissory notes in the Baldwin case and to 
open accounts in the Beidler case. 


In both Iowa and New York there have been 
state court decisions which hold that the rule in 
the Farmers Loan & Trust Company case applies to 
all intangibles. 


Furthermore, it should be noted that the reci- 
procity movement in which some thirty-seven states 
have joined, sought to eliminate double inheritance 
taxation as to all intangibles, the thought being that 
such intangibles should be taxed for inheritance tax 
purposes only in the state of decedent’s domicile.® 
If the Supreme Court were guided at all in the 
Farmers Loan & Trust Company case by the wide- 
spread movement toward single inheritance taxation 
expressed in the reciprocity provisions of the various 
state laws, then it is entirely plausible that the Court 
may determine that the rule of that case applies to 
corporate stock. 


As if prompted by similar views, suits have been 
filed in a number of State courts attacking the im- 


5See Farmers Loan & Trust Co. v. Minnesota, supra; City Bank 
Farmers Trust Co. v. N. Y. C. R. R., Court of Appeals, New York, 
1930. It should be noted that the reciprocity provision of the State 
of Arkansas does not apply to ali intangibles, but it does apply 
specifically to the case of corporate stock. 
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position of inheritance tax by the state of incorpora- 
tion upon stock of its corporations owned by 
nonresident decedents. 


In one case, Equitable Trust Co. (now Chase Na- 
tional Bank) v. State Tax Commission, the Jefferson 
County Court in Kentucky. has specifically ruled 
that stock of a Kentucky corporation owned by a 
nonresident decedent is not subject to the Kentucky 
inheritance tax. This decision cites and directly 
applies the decision in Farmers Loan & Trust Co. 
v. Minnesota mentioned above. The State Tax Com- 
mission took an appeal to the Circuit Court of Jeffer- 
son County where the judgment of the County Court 
was affirmed. A further appeal to the Kentucky 
Court of Appeals is now contemplated. 


A similar case is pending in Utah, entitled Whit- 
ney, Ex’r (Estate of Wyckoff) v. Christensen, State 
Treasurer, seeking to recover inheritance taxes paid 
to secure the transfer of a considerable amount of 
Union Pacific stock owned by a nonresident dece- 
dent. The State law providing an inheritance tax 
upon such interests in this case is declared to be 
unconstitutional. 

Still another case involving the same situation is 
pending in the Ramsey County Court in Minnesota, 
entitled Estate of A. W. Lund. 

The Supreme Court in the Beidler case did not 
pass upon the propriety of the imposition of state 
inheritance taxes upon stock of domestic corpora- 
tions in the estates of nonresident decedents, al- 
though it was urged to do so in the brief of the 
New York State Tax Commission filed as amici 
curiae. The executors paid the inheritance tax upon 
the stock of the South Carolina corporation in- 
volved without protest and the issue was not raised 
on appeal. 


Reference should also be made to the recent case 
of Bunn v. Maxwell, Supreme Court of North Caro- 
lina (October 18, 1930). The case involved a man- 
damus for refund of inheritance taxes paid by a 
nonresident estate on the transfer of shares of stock 
of a North Carolina corporation and notes secured 
on land in North Carolina. The writ of mandamus 
was refused on the ground that the tax was proper, 
when collected, under Blackstone v. Miller, 188 U. S. 
189, such collection being made prior to the decision 
in Farmers Loan & Trust Co. v. Minnesota, supra. 
Refund, therefore, could only be had under the stat- 
ute and as the period for bringing suit for refund 
had expired no refund could be had. The applica- 
tion of the rule of Farmers Loan & Trust Co. v. 
Minnesota, not being necessary to the decision on 
the writ, was not passed on. This case is, how- 
ever, of particular importance in view of the great 
number of cases seeking refunds because of the rule 
established by the decisions in Farmers Loan & 
Trust Co. v. Minnesota and Baldwin v. Missouri. 


Conclusion 
Thus we find the important question of inherit- 
ance taxation on the ground of business situs some- 
what clarified, though the matter of inheritance 
(Continued on page 40) 





6 This case is reported in Commerce Clearing House Inheritance Tax 
Service (1930 Ed.), Volume IV, page 11,050. 
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AX exemption is a subject having so many 
ramifications and about which there is such a 
lack of definite information that it is difficult to 
measure the importance of an equitable solution of 
the problems which it presents. If an equitable sys- 
tem of taxation is ever to be obtained, complete and 
reliable data covering all phases of the subject must 
be available, from which data the problem can be 


studied intelligently. The long continued failure to 


prepare and submit such data raises a suspicion of 
design in the failure to supply it. 

There is a manifest reluctance on 
the part of many to discuss the sub- 
ject of tax exemption because of 
the theory that it is a religious 
issue. This fact makes it extremely 
dificult to secure the necessary 
consideration upon which to base 
action designed to correct existing 
evils. 

As eminent a body as the New 
York State Tax Commission has 
suggested the consolidation of tax 
districts in such a way that the 
burden will be spread over a larger 
area. This suggestion only extends 
the area of infestation without con- 
tributing in the slightest degree to 
a final solution of the problem. 

One of the reasons why there is 
such a lack of interest in so vital a 
subject is the absence of public 
knowledge of what properties are 
exempted, together with the reasons 
for their being exempted. 

While the value of tax exempt 
property in the cities is greatly in 
excess of that in the rural districts, 
it is in these districts that the most flagrant 
examples of the injustice of tax exemption are to be 
found. Cases are not uncommon in a number of 
states where the location of tax-exempt property has 
laid an almost confiscatory tax-rate upon the re- 
maining property. - 

In confirmation of this the following is quoted 
from the 1925 report of the New York State Tax 
Commission : 

At the present time a distinct tendency is observed for 
exempt institutions to colonize in certain tax districts of 
the state. Not infrequently, the result is that real property 
acquired by these institutions in large amounts narrows 
the local tax base to an extent which makes local taxes 
an almost unbearable burden. 

Few persons realize the extent to which exemp- 
tions are granted. In the State of New York, for 
illustration, the real property of corporations organ- 


* Certified Public Accountant, Attorney at Law, New York City. 
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Tax Reduction 
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ized for the moral or mental improvement of men 
or women, for religious, Bible, tract, charitable, 
benevolent, missionary, infirmary, educational, sci- 
entific, literary, library, or historical purposes, or the 
enforcement of laws relating to children or animals 
are exempt. The list is rather formidable, but the 
method of application is little short of marvelous. 
Reasoning by analogy has carried the exemptions in 
some cases to what seem to an impartial observer 
glaring absurdities. 

Public attention was directed re- 
cently to the exemption claimed by 
a large hotel in New York City on 
the ground that any profits from its 
operation are to be used for the 
maintenance of a hospital or home 
for sufferers from tuberculosis, and 
because of this the hotel should be 
classed as a charitable institution. 
This property was accordingly ex- 
empted for the year 1930 in the sum 
of $2,100,000. Cases of this kind 
exemplified the need for revision in 
the laws relating to exemptions. 

Every corporation which is granted 
tax exemption should be compelled 
to submit a detailed report of its 
operations at the close of its fiscal 
year, and such reports should be 
matters of public record available 
for examination by interested per- 
sons. 

To continue the injustices which 
are perpetuated under our present 
system is so decidedly unfair that 
one cannot believe that they would 
be tolerated for any length of time 
if the facts concerning them were 
matters of public knowledge. A sinister influence 
now thwarts the efforts of those who are seeking 
to abolish tax exemptions, but its opposition will 
some day be overcome. 


The theories advanced to originate and perpetuate 
exemptions of various kinds are always interesting. 
It is noticeable, however, that emphasis is always 
placed upon the benefits which will accrue to others 
while completely ignoring the direct benefits accru- 
ing to those who ask to be exempted. 

The theory of exemption is wrong, as there is lack- 
ing that mutuality which should invariably be 
present. 

The total valuation of tax exempted real estate 
in the City of New York is estimated to be in ex- 
cess of $5,000,000,000 at the present time. Com- 
menting editorially upon this condition, “The Sun” 
closes an able editorial entitled “Evading Taxes” 
with the following significant remarks ; 
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Every new organization exhibiting any feature of public 
welfare, religion, charity, education or aid to the com- 
munity seeks to be exempted from the costs of supporting 
the community. Organizations of property owners who 
are looking for ways to reduce the budget or other means 
to cut down taxation might well give a little attention to 
the question of exemptions. 

It will be admitted that the question of taxing 
Church property must be given consideration in the 
discussion of tax exemption. The idea somehow 
prevails that all such property is entitled to exemp- 
tion. Some of the inequalities which now exist can 
best be shown by reference to specific examples. 
There is the case of a Church located on a promi- 
nent corner in the heart of the retail shopping dis- 
trict of New York City. A count made of the 
number of persons entering this Church for the 
morning service on a certain Sunday disclosed that 
approximately three hundred persons were in at- 
tendance. The land upon which this Church stands 
has an estimated value of $4,000,000. If it were 
owned and utilized for business purposes it is 
estimated that its assessed value would approximate 
$6,000,000. Taxes on this valuation would be in 
excess of $160,000 annually. 

The question arises—is it fair to the taxpayers 
of the city for such a comparatively small number 
of persons to have so valuable a piece of property 
exempted from taxation for their benefit? It may 
be that any discussion as to the economic unsound- 
ness of the situation is unwarranted, but if it were 
permissible, there can be no doubt as to the conclu- 
sions which would inevitably be reached. Tax- 
payers in the rural districts are greater sufferers 
than taxpayers in the more congested sections, the 
inequalities in some instances being so great that 
it is difficult to understand why corrective action 
was not taken long ago. In the home town of the 
writer (Esopus, Ulster County, New York) there 
are five religious and charitable institutions owning 
approximately 1/13th of the town’s 22,247 acres. 
With one exception these properties were formerly 
owned by persons of wealth who paid substantial 
taxes to the town. The total value of these proper- 
ties, together with other exempt property within the 
tax district, represents an exemption out of all pro- 
portion to the value of taxable property therein. 
So conspicuous was this fact that as far back as 
1925 the State Tax Commission referred to it in its 
Annual Report (page 16) and the conditions which 
then existed have grown steadily worse. To illus- 
trate, the taxes on a parcel of real estate in the town 
of Esopus was over 93 per cent higher in 1930 than 
it was in 1929, although the assessed valuation re- 
mained the same and the actual value was probably 
little changed. 

For the laws of a state to force a taxpayer to con- 
tribute to the support of a religious institution of 
which he is not a member, while the constitution of 
the state guarantees religious freedom to all its citi- 
zens, is a matter which may well be given serious 
consideration. 

There can be no doubt of the injustice of such a 
condition nor can the taxes which the unwilling 
payers contribute to these institutions be considered 
different in principle from the partial confiscation 
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of their properties for religious purposes. 

An equitable solution of this phase of tax exemp- 
tion would be to have all real property pay its pro- 
portional share of taxes. The adherents of each 
religion would then pay for the support of their own 
facilities and would be freed from exactions respect- 
ing the property of others. 

The property of all institutions which are owned 
or supported mainly by religious bodies should be 
taxable the same as other property. Limitation on 
future acquisitions would not correct the existing 
evil, which can only be corrected by the abolition 
of present exemptions. The various religious or- 
ganizations would exemplify the teachings of their 
Founder by voluntarily assuming this obligation. 
Failing to do so, they should be compelled to as- 
sume it. , 

Those agencies which have given consideration 
to the subject of tax exemption, practically all agree 
with the opinion expressed by the Chamber of Com- 
merce of Westchester County in which was said: 

Obviously we must develop some equitable method for 
allowing: exemption. Our present New York State law 
is a hodge-podge of exemptions, which, by the simple 
process of applying analogies to analogies, has added ex- 
emption to exemption with no basis or guiding principle. 
If tax exemptions are based on sound principle, then let 
the state aid all those agencies which are performing a 
“State function, leaving the counties, cities, villages, town- 
ships and school districts free to tax all property save 
those that are performing for them local functions. Cut 
out all exemptions that are inconsistent with this principle. 

The New York State Tax Commission sensed the 
situation correctly and expressed its opinion as fol- 
lows: 

While the Commission does not so recommend at this 
time (1924), it ventures the prediction that if exemptions 
do not cease to increase there will come a time not very 
far distant when there will be none. If they keep on in- 
creasing they will be so generally recognized as mistaken 
blessings that a majority of the people will demand their 
total abolition. 

This demand is steadily becoming more insistent, 
and it now seems probable that a satisfactory solu- 
tion of the problems involved will ultimately be 
reached. 


Revision of Alabama Tax Laws Urged 
by Attorney General 


MENDMENT of the Alabama constitution so 

as to repeal the state ad valorem tax and sub- 

stitute in lieu thereof an income tax with exemptions 

similar to those provided for by the Federal income 

tax law is recommended by Attorney General 

Charlie C. McCarl in his biennial report to the Leg- 
islature of Alabama. 

Summaries of other proposed changes in the tax 
laws follow: 

More adequate regulation of the use of public highways 
by trucks and buses, regarding which it is stated: “As the 
matter stands now, ‘the State is practically subsidizing the 
freight and passenger bus agencies now using our high- 
ways, for the reason that the people of the whole State are 
furnishing the rights of way and building the highways for 
this form of transportation, whereas the railroads, which 


(Continued on page 31) 
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ECTIONS 161 and 162 of the Revenue Act of 
1928 provide that estates and trusts shall be 
treated as separate taxable entities and that the 

tax shall be paid by the fiduciary. The only excep- 
tion to this occurs in revocable trusts and trusts cre- 
ated for the benefit of the grantor, the grantor being 
liable for the tax in both instances. 


There are but two classifications of taxpayers un- 
der these sections of the law i. e., either the estate 
is one in process of administration or a trust. Insofar 
as the former is concerned the fiduciary is taxable 
on all of the income represented by interest, divi- 
dends, rents and any profits created through the sale 
of estate assets, but is allowed as a deduction ex- 
pense chargeable against the income (but no expenses 
of administration are deductible) and a deduction 
for amounts of income paid the beneficiaries. The 
estate in process of administration is allowed, in ad- 
dition to the above, a deduction for Federal estate 
taxes and State inheritance taxes paid or accrued 
during the taxable year. If the accounts of the 
estate are kept on the accrual basis the due date of 
the various taxes is controlling in determining the 
year of the deduction which, in the case of Federal es- 
tate taxes, is one year from the date of the decedent’s 
death and, in the case of State inheritance taxes, is 
governed by each individual State’s statutes. If the 
accounts of the estate are kept on a cash basis the 
deduction may be taken in the year or years paid. 


The deduction allowed estates for Federal estate 
or State inheritance taxes is governed by Section 
23(c) of the Revenue Act of 1928, and it is to be 
noted that this deduction is allowed only to the 
estate. This was not always the case however, this 
particular restriction being new in the Revenue Act 
of 1928. The Revenue Act of 1926 and prior Acts 
provided that State inheritance taxes were deduct- 
ible by the estate only where the laws of the State 
imposed the tax upon the right to transmit the prop- 
erty and in cases where the tax was imposed upon 
the right of the beneficiary to receive the property it 
was deductible only by the beneficiary. The Revenue 
Act of 1918 was the one exception to the general 
rule stated above, Article 134 of Regulations 45 stat- 
ing that neither State inheritance taxes nor Federal 
estate taxes were deductible either by the estate or 
the beneficiaries. However, the decision of the U. S. 
Supreme Court in U. S. v. Woodward, 256 U. S. 632, 
soon upset this principal of the Treasury Depart- 
ment and held that Federal estate tax paid by the 
executors of an estate was an allowable deduction 
under Section 214 of the Revenue Act of 1918. This 
opinion is set forth in full in Cumulative Bulletin 
No. 4, page 153 (T. D. 3195). Immediately there- 
after the Treasury Department amended Article 134 
of Regulations 45, T. D. 3316 C. B. June 1922, p. 138, 
so as to allow both Federal estate and State inheri- 
tance taxes as deductions and all subsequent Acts 
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of course contained a similar provision. The ques- 
tion of whether the estate or the legatee or devisee 
should deduct the amounts paid was not easily de- 
termined, however, the attitude of the Treasury De- 
partment officials being to follow the decisions of 
the State courts. The U. S. Supreme Court in 
Kieth, Collector v. Johnson, Administratrix, 271 U. S. 
1, decided in April 1926, made it clear that any cases 
coming before that body would be decided in the 
same manner. As stated above, the administration 
of this provision of the revenue acts was difficult 
and became more difficult as the various State courts 
placed their interpretation on the State laws for it 
meant changes in already audited returns, long ar- 
guments with the Treasury Department and even 
court action and produced a general feeling of un- 
rest among executors, administrators, attorneys and 
accountants. 

Consequently, the Committee on Ways and Means 
in its report on the then proposed Revenue Act of 
1928 approved the new provision, now known as 
Section 703, which had a retroactive effect and rati- 
fied the taxpayers’ actions in prior returns, regard- 
less of whether the deduction was taken by the 
estate or the beneficiaries, with the one exception that 
any case decided by the Board of Tax Appeals or 
any court prior to the enactment of the Revenue 
Act of 1928 was not to be effected by Section 703. 

It is probable that this section has done away 
with any annoyance to taxpayers on this subject. 

Estates in general have two kinds of receipts and 
disbursements, those having to do with principal or 
corpus and those having to do with income. Fed- 
eral estate and State inheritance taxes are charge- 
able against the corpus of the estate and not against 
income as these charges are not an expense incurred 
through collecting income but a charge upon the 
right to transfer or to receive property and therefore 
come under the general heading of Administration 
Expense. It can be readily seen therefore that the 
tax return of an estate for the year in which the Fed- 
eral estate tax was paid or accrued would show a 
loss if the tax exceeded the income collected, where- 
as, in reality the fiduciary would have income which 
could be distributed to the life tenant. This income 
when received by the beneficiaries was considered 
non-taxable on the theory that all tax had been sat- 
ished by the fiduciary, the return having shown. a 
loss. Incidentally, the right of the Treasury Depart- 
ment to tax such distributions as income has been 
upheld by the U. S. Supreme Court in the case of 
Trewin v. Gavit, 45 Sup. Ct. 475, who decided that such 
payments were not property acquired by gift, be- 
quest, devise or inheritance (such property being 
exempt from income tax). The Circuit Court of 
Appeals for the Second Circuit held, however, in the 
case of Warner v. Walsh, 15 Fed. (2d) 367, that 
where the payments were made in consideration of 
the recipients relinquishing a statutory right, such 
payments were annuities and therefore not taxable. 
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The Treasury Department has acquiesced in this 
decision, claiming that the tax is paid by the estate 
through the non-allowance of a deduction for the 
amount paid. The surtax brackets of the benefi- 
ciaries as compared with that of the estate would 
determine whether this is so. 


The question of taxing the so-called tax-free in- 
come created by the payment of Federal estate tax 
was never raised by the Treasury Department until 
1926; in fact I. T. 1551, C. B. II-1, p. 88, and I. T. 
1772, C. B. II-2, p. 113, held that such income was 
not taxable in the hands of the recipients. During 
this year the General Counsel, Bureau of Internal 
Revenue in an opinion decided that “Amounts prop- 
erly paid or credited to the beneficiaries under a will 
are taxable to the beneficiaries, irrespective of the 
fact that the amount of Federal estate tax paid 
during the taxable year was in excess of the net in- 
come of the estate for the same taxable year.” As 
a result of this ruling (G. C. M. 900, C. B. Dec. 
1926, p. 181) I. T. 1551 and I. T. 1772 were revoked. 
The U. S. Board of Tax Appeals in the Appeal of 
Walter S. Gurnee, 13 BTA 262, also held as above. 
However, these decisions only affect income distrib- 
uted the year of its receipt by the fiduciary. Article 
864 of Regulations 74 reading in part as follows: 
“* %& * Where the tax has been paid on the net 
income of an estate or trust by the fiduciary, the net 
income on which the tax is paid is free from tax 
when distributed to the beneficiaries.” 


Another interesting feature of the Revenue Acts, 
in so far as they affect estates and trusts, is the 
basis for determining gain or loss on sale or ex- 
change of estate or trust property. 


Under the provisions of the Revenue Acts of 1918, 
1921, 1924 and 1926, the basis for determining gain 
or loss on the sale of property received by bequest, 
devise or inheritance was the value of these assets 
for Federal estate tax purposes, or, if the estate was 
not liable for a Federal estate tax, then the value for 
State inheritance tax. If the property was received 
by a gift or transfer in trust on or before Decem- 
ber 31, 1920, the basis was the fair market value of 
such property at the time of acquisition. If the 
property was acquired by a transfer in trust after 
December 31, 1920, the basis was the same as that of 
the grantor. The 1918 Act did not contain the latter 
provision. 


Everything moved along serenely until early in 
1926 when the U. S. Court of Claims in McKinney v. 
U. S., 62 Ct. Cls. 180, held that the appraisal for 
estate tax purposes was not to be used as the basis 
for determining gain or loss on sale or exchange but 
that the executor stood in the shoes of the decedent 
and the cost to him or March 1, 1913 value should 
be used. The Supreme Court denied certiorari (273 
U.S. 716) and the Treasury Department immediate- 
ly issued T. D. 4010, 4011 and 4012 C. B. June 1927, 
p. 249, 77 and 248, respectively, amending Article 
343 of Regulations 69, 65, 62 and 45 to give effect to 
this decision. The U. S. Board of Tax Appeals in 
the first case to come before it after the above de- 
cision refused to follow the Court and held that the 
Federal estate tax or State inheritance tax values 
were the correct values to be used as a basis. (Dor- 
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othy Payne Whitney Straight, 7 BTA 177.) Then the 
VU. S. District Court for the Southern District of 
New York in the case of Bankers Trust Co. v. Bow- 


, ers, 23 Fed. (2d) 941, contributed to the chaotic con- 


dition by holding the basis should be the value at 
date of death. The Court of Claims added to it by 
holding that the estate of decedent and the decedent 
were separate taxable entities thereby reversing its 
decision in the McKinney case (Nichols v. U. S., 64 
Ct. Cls. 241). The Supreme Court of the U. S. de- 
nied certiorari in this case too, (277 U. S. 584). The 
Treasury Department then issued T. D. 4177, C. B. 
Dec. 1928, p. 134, reversing T. D. 4010, 4011 and 
4012 and restoring the basis to value at date of 
death. This latter decision was published July 7, 
1928 and Article 343 originally amended April 6, 
1927 so that a great many returns had been audited 
by the Treasury Department in the interim. A large 
number of these taxpayers had protested the Com- 
missioners action and had filed a petition with the 
Board of Tax Appeals or started a Court action. 
On the other hand, the Treasury Department had 
refunded large sums to fiduciaries in cases where 
the amended Article 343 worked against it. Refund 
claims were being filed every day by taxpayers who 
had paid the tax found due under the McKinney 
case and a very unsettled condition existed. There- 
fore, when the Revenue Act of 1928 was drafted it 
was of paramount importance that a remedial pro- 
vision be inserted to take care of this bad situation 
and also to provide that in future years this con- 
dition would not repeat itself. Congress was pre- 
vailed upon to include Section 702 in the Revenue 
Act of 1928. In the report of the Committee on 
Ways and Means to the House recommending the 
passage of the bill resulting in the Revenue Act ot 
1928, Chairman Green said: 

Section 705 (later 702) provides, with respect to the 
basis for determining gain or loss upon a sale of property 
by an estate, that if the basis was computed in accordance 
with the regulations in force at the time the return was 
filed and if prior to the enactment of this Act no claim 
for credit or refund in respect of such basis has been 
made, the computation of gain or loss shall be made upon 
such basis. In every other case the computation shall be 
made without regard to any provision of this Act in ac- 
cordance with the law properly applicable to each case 
so that any taxpayer who did not follow the regulations 
will have an opportunity to test out in the courts the 
legality of his action. : 

Section 113 of the Revenue Act of 1928 provides 
that the basis is the fair market value of the property 
at date of death for 1928 and subsequent years 
where the property is sold by the estate. This sec- 
tion also provides that the basis to the beneficiary 
of an estate is the value at date of death if real 
property and the same basis for personal property 
if latter was acquired by specific bequest. How- 
ever, in all other cases, regardless of whether the 
property was acquired by will or intestacy, the basis 
is the value at date of distribution to the beneficiary. 
More about this later. 

The Treasury Department has interpreted Sec- 
tion 702 to mean that the only taxpayer who has a 
choice as to the basis to be used is the one who filed 

(Continued on page 31) 









‘Tax Administration—Annual Report 
by Secretary of the Treasury 


Secretary Mellon’s report on the state of the Federal finances for the fiscal year ended June 30, 1930, contains 


much information of interest on taxation and tax administration. Following are extracts 


N my annual report for the fiscal year ended June 30, 
1929, I summarized the important developments in the 
movement to eliminate international double taxation and 
mentioned the studies on this subject which were being 
made by the Treasury Department. During the past year 
several more double taxation conventions have been added 
to the 18 already concluded between various European 
countries, the latest being that signed by France and Italy. 

The developments in other countries were considered 
in the preparation of H. R. 10165, introduced in the House 
of Representatives on February 21, 1930, by Chairman 
Hawley, of the Ways and Means Committee. The prin- 
ciples contained in this bill are sound, and I again recom- 
mend its enactment with certain amendments which sub- 
sequent studies have shown to be advisable. 

A number of important governments will probably be 
able and willing to meet the provisions in the proposed 
legislation by means of reciprocal legislation. Many 
European countries, however, prefer treaties, which are 
considered to be less susceptible to change than legislative 
enactments. In the case of some countries, reciprocal 
legislation is impossible because our tax system and theirs 
differ fundamentally. In order to meet these situations, 
the appropriate executive officials should be empowered, 
within limits defined by Congress, to enter into written 


agreements based on the principles of the proposed leg- 
islation. 


Income Tax Administration 

The Bureau of Internal Revenue has had two major 
objectives in income tax administration during the past 
three years. The first is the reduction in the volume of 
unclosed returns for early years, especially the war years. 
The second, which has been less spectacular, is the de- 
velopment of an efficient as well. as a rapid audit of the 
large number of returns filed each year, so that returns 
will be closed within a reasonable period prior to the 
end of the period of limitation on assessment, with only 
a minimum kept open by appeals to the Board of Tax 
Appeals. The attainment of both objectives is essential if 
the accumulation of cases before the Board of Tax Appeals 
is to be further relieved and accumulation prevented. 

For returns for 1928 and subsequent years, the law ‘pre- 
scribes in general (1) that the tax must be assessed within two 
years after the return is filed and (2) that a refund must 
be allowed or made within two years from the time the 
tax is paid, unless during that period a claim for refund 
is filed. Accordingly, in the bureau’s program the re- 
quirement is stressed that every effort be made to reach 
agreements with taxpayers as to their tax liability promptly 
and within the 2-year.period. Otherwise, either waivers 
must be accepted extending the period of limitation on 
assessment, resulting in an accumulation of unclosed re- 
turns; or 60-day deficrency notices must be sent before 
the expiration of the statutory period in cases where there 
appear to have been underpayments of tax, with an inevi- 


from the report relating to these subjects. 






table increase in the appeals taken by taxpayers to the 
Board of Tax Appeals and an accumulation of new cases 
before that body. 

At the beginning of the fiscal year 1930 the income tax 
returns before the Bureau of Internal Revenue for closing 
included: 

(1) Original returns before the Income Tax Unit for 
audit and new and reopened returns, totaling 270,447; 

(2) Other returns, totaling about 3,500,000, filed and 
unaudited, practically all for 1928, with respect to which 
the administrative procedure which precedes audit had 
not been completed; 

(3) Returns, totaling 2,246, awaiting action of the tax- 
payer after the sending of 60-day deficiency notices;* and 

(4) Returns with respect to which 18,301 appeals were 
pending before the Board of Tax Appeals on June 30, 1929. 

The first two groups of returns mentioned include those 
original returns on which the bureau had not finished 
its work of determining the tax and the reopened and new 
returns, while the last two groups comprise the returns 
with respect to which the bureau had completed its work 
and had sent 60-day notices of the deficiencies in tax deter- 
mined, to which the taxpayers had not agreed. Since 
agreements with taxpayers are impossible with respect 
to some of the returns which involve unsettled questions 
of law, or of law and fact, an independent body, the Board 
of Tax Appeals, has been established to settle the differ- 
ences in these cases, to which the taxpayers may appeal 
from the 60-day deficiency notices. However, if the board 
is to function properly, the appeals to that body must be 
kept at a minimum. 

During the fiscal year 1930 there were about 5,000,000 
tax returns filed with the bureau. Only about half of these, 
however, are destined for audit by the Income Tax Unit. 
The balance, comprised mainly of returns of individuals 
showing small income, remain in the collectors’ offices 
for audit and are usually closed within a year after they 
are filed. 

There has been a steady increase from year to year in 
the number of the more important tax returns being filed 
with the Bureau, as shown by the table below: (See p. 24.) 

There were only 525,606 individual returns showing net 
incomes in excess of $5,000 filed for 1921, as compared 
with 1,010,887 for 1928, an increase in eight years of 92.3 
per cent. The number of corporation income tax returns 
filed increased from 356,397 for 1921 to 495,892 for 1928 
or 39.1 per cent. 


Income Tax Unit 
During the fiscal year 1930 the Income Tax Unit re- 
ceived 2,133,478 original returns for audit (approximately 


1If an agreement can not be reached with the taxpayer as to his tax 
liability, a 60-day notice of deficiency in tax proposed is sent to the 
taxpayer. If no appeal from the notice is taken to the Board of Tax 
Appeals within the 60-day period provided by law the deficiency is 
assessed, and the return recorded closed. If an appeal is taken to 
the board, the assessment is not made (and the return is not recorded 
closed) until the action of the board becomes final. 
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Number of income tax returns filed by individuals with net 
income of $5,000 and over and by corporations, 1921 to 1928 


Individual returns 
with net income Corporation returns 


of $5,000 and over 


Tax year Per cent Per cent 
increase Over increase over 
preceding year preceding year 
Number Number 

ola wascorg Mena sieht 525,606 on 356,397 a 

Sr oer 594,211 13.1 382,883 7.4 

. eae eae 614,403 3.4 398,933 4.2 

ee eee 697,138 13.5 417,421 4.6 

I Sas. Susi aia euscn a 830,670 19.2 430,072 3.0 

oa 894,868 7.7 455,320 5.9 

ME his ak sa Sisk wed 913,597 2.1 475,031 4.3 

eer 1,010,887 10.6 495,892 4.4 





two-thirds of which were for 1928 filed for the most part 
prior to the opening of the fiscal year and about one-third 
for 1929 filed after January 1, 1930) and 115,953 new re- 
turns and reopened returns for tax years prior to 1928. 
(It should be noted that the Income Tax Unit does not 
receive, during the same fiscal year in which they are filed, 
all of the returns to be audited by it, since the greater 
portion of the returns are filed in March, and the ad- 
ministrative procedure in the collectors’ offices and in 
Washington, which precedes audit, is not completed by the 
end of the fiscal year.) The unit thus had before it for 
closing during the year a little over 2,500,000 returns.’ 
The result of the work upon these returns, as compared 
with that for the fiscal year 1929, is summarized in the 
table below. Through its own offices, that is, without 
an appeal having been taken to the Board, the unit as- 
sessed the final tax and thus closed 2,291,896 returns. Of 
the remaining 227,982 returns, 221,893 were returns on 
hand at the end of the year for original audit or as re- 
opened returns, 2,282 were awaiting action of the taxpayer 
after the sending of 60-day deficiency notices, and 3,807 
were involved in appeals to the board. In other words, 
91 per cent of the returns before the unit for the deter- 
mination of tax were closed during the year, and only 
one-sixth of one per cent of the returns audited by the 
Income Tax Unit were involved in appeals to the board. 
This percentage would, of course, be substantially less if 
all the returns filed with the Bureau, including those 
audited in the collectors’ offices, were taken into con- 
sideration. 


2 This total does not include returns with respect to which 60-day 
deficiency notices had been sent prior to the beginning of the year. 


Summary of work of the Income Tax Unit for the fiscal 
years 1929 and 1930 


Number 
1929 1930 
Returns on hand, in Washington and 


in field, at beginning of year’.... 328,186 270,447 
Returns received during year: 
Reopened and new ............. 226,431 115,953 
SE fern are ere er 1,915,144 2,133,478 
PE: bin tite dara hd cern il 2,141,575 2,249,431 
Total to be disposed of........ 2,469,761 2,519,878 


Returns closed during year:? 
Additional assessment except 
jeopardy— 
Before 60-day deficiency notice 159,948 124,124 
After 60-day deficiency notice—* 
ED ba Wok eke > ae 4,474 2,900 
ete nieis sik leadinaie maria 14,410 7,761 


Re vB y Fee SS r....-. 178,832 134,785 
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Jeopardy assessment ........... 1,683 1,850 
Certificate of overassessment.... 63,708 49,038 
NEY GRMN 5 5 vic cw cosine dees 1,947,151 2,106,223 

wae a Gk bes Dads ds 2,191,374 2,291,896 


Returns not closed during year: 

Reopened or on hand for audit in 

Washington and in field at end 

NE ii css Sad Ais OSLO ES KG 270,447 221,893 
Awaiting action of taxpayer after 

the sending of 60-day deficiency 

ORME cae es Or ee ae es 2,246 2,282 
Involved in appeals to Board dur- 

ing year, on 60-day deficiency 

notices sent during year*...... 5,694 3,807 


co eee er 278,387 227,982 


1This total does not include returns with respect to which 60-day 
deficiency notices were sent prior to the beginning of the year. 

2? Excludes returns closed through decision of Board of Tax Appeals. 

Includes some returns with respect to which 60-day deficiency 
notices were sent prior to the beginning of the year. 

* These figures do not agree with the number of returns with respect 
to which appeals were taken during the year since many of such 
appeals were from determinations set forth in 60-day deficiency notices 
sent prior to the beginning of the year. The number of these returns 
with respect to which appeals were taken were 8,144 and 5,810, respec- 
tively, for 1929 and 1930. 





Progress in Tax Agreements 


The effectiveness of the Bureau in reaching agreements 
with taxpayers as to their tax liability is shown first by 
the increasing proportion of final assessments of tax made 
without the use of the 60-day deficiency notice. Of the 
total returns closed by the Income Tax Unit during the 
year with additional tax (other than returns closed by 
jeopardy assessment and by decision of the Board of Tax 
Appeals), agreement was reached without the use of the 
60-day deficiency notice on 92 per cent of the number of re- 
turns as compared with 89 per cent of the number of returns 
during the fiscal year 1929. Correspondingly, the number of 
60-day deficiency notices issued declined from 16,980 in 
the preceding fiscal year to 13,658 and the number of 
returns with respect to which appeals were taken to the 
Board from 5,694 to 3,807.2 The decrease in the use of 
the 60-day deficiency notice is even more striking in com- 
parison with a total of 38,537 60-day deficiency notices 
issued in the fiscal year 1928. 


With this report of substantial progress, the Bureau 
is ready to face a year of work of unusual volume. In 
January, February, and particularly March, 1931, the period 
of limitation on assessment expires for taxes on incomes 
returned for both the calendar years 1927 and 1928 as a 
result of the cutting down, by the revenue act of 1928, 
of the limitation period from three years for 1927 to two 
years for 1928. Therefore, the Bureau must complete 
its work on the returns of two years during the coming 
fiscal year, while, under a normal schedule, the statute 
of limitations would run on the returns of a single calendar 
year during each fiscal year. However, at the beginning 
of the fiscal year 1931 the number of unaudited returns 
had been reduced to a new low level, and a substantial 
portion of the 1927 and 1928 returns had been audited and 
closed. 


Audit of Returns for Earlier Years 


Further reductions were made during the year in the 
number of original returns for 1921 and prior years await- 
ing determination of tax by the Income Tax Unit. The 
number was reduced during that period by one-half, that 
is, from 307 to 153. 


3See note 4, table above. 
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The number of original returns awaiting action by the 
unit should not be confused with the returns for the same 
years which are now before the unit as the result of the 
development of new returns and the reopening of old re- 
turns. These returns for 1921 and prior years totaled 
1,158 and are shown in the table below, by years, in 
comparison with the number of original returns awaiting 
action. 


Returns for 1921 and prior years before the Income Tax 
Umit, June 30, 1930 


Returns 
New and 
Tax year Original reopened Total 
Ps Se tO es. Tee 12 135 147 
Ps sty ee a he PRES ORE 24 198 222 
SS a re ee eee 36 234 270 
I Nig. -gh. kipeeiios bse vA eo 44 323 367 
WU: eet, ah cick! ae oe 37 268 305 


RDS 5 casi b'. 65 eet aes tabe 153 1,158 1,311 


As a result of the filing of claims for refund and of the 
discovery of delinquent taxpayers, a certain number of new 
returns and of reopened returns is normally to be ex- 
pected from year to year. The fact that some of these 
returns remain unclosed in no sense indicates a failure 
by the bureau to determine expeditiously the tax on or- 
iginal returns filed. It is to be noted that there were 
only 115,953 new returns and reopened returns during the 
fiscal year 1930 as compared with 226,431 for 1929. 


Returns for certain years subsequent to 1921 must also 
be included in considering the Bureau’s problem of clos- 
ing returns for earlier years. In fact, all the returns as 
to which’ the period of limitation on assessment would 
normally have expired must be considered as belonging 
in the category of “returns for earlier years” to be closed 
as promptly as possible. On June 30, 1930, returns for the 
years 1922 to 1926 were in this category, since the period 
of limitation on assessment expired by March, 1930, in 
the case of the returns for the latest year mentioned, 1926. 
These returns are shown in the table below: 


Returns for 1922 to 1926, inclusive, before the Income Tax 
Unit, June 30, 1930 





Returns 
New and 
Tax year Original reopened Total 

EIS ALPE PN eer ae 93 373 466 
LL ES OE Pe hy ee pet eee 164 590 754 
Se Ba ee re Ane Loe & 726 1,102 1,828 
Se ese ecb eee bess beeen 1,084 1,472 2,556 
MN ety cies Mee Seana 3,164 2,650 5,814 
CC Se eee eer eee 5,231 6,187 11,418 

The Board of Tax Appeals t 


The work of the Board of Tax Appeals has continued 
along the encouraging lines described in the annual report 
for last year. That year witnessed the first substantial 
decline in the large volume of appeals awaiting action 
which had accumulated steadily since 1924. There was a 
further substantial decrease in 1930, as shown below: 


Number of appeals pending before the Board of Tax Appeals 
on June 30, 1925-1930 


Number Number 
June 30— of appeals | June 30— of appeals 
ree 3,494 Be Eth cated 21,639 
eee ser 12,048 Seer: 18,301 
Beinn. Se CR 18,481 a eee 
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The significance of this decline with relation to the 
Treasury’s program for the more effective closing of cur- 
rent tax returns is apparent. 


During 1930 the number of appeals disposed of by the 
Board again exceeded the number filed, and the total 
number on hand was consequently reduced by 2,266. The 
monthly disposals compared with appeals filed are shown 
in the chart below. This reduction is especially gratify- 
ing to the Treasury in view of the fact that a market 
decline again took place in the number of new appeals 
taken to the Board. 


The total number of appeals disposed of by the Board 
during the fiscal year 1930 was 6,991. Of these disposals, 
4,467 (63.9 per cent) were the result of stipulations or 
agreements effected between the Government and the tax- 
payers without the necessity of a formal board trial; 1,533 
(21.9 per cent) were the result of formal trials; and 991 
(14.2 per cent) were the result of dismissals. The Bureau, 
through the special advisory committee and the review 
division of the general counsel’s office, made it possible 
for the Board to dispose of this large number of the ap- 
peals upon stipulation. The work of the Special Advisory 
Committee and of the Review Division, in connection 
with the appeals considered by them, is summarized in 
the table below, which shows that stipulations were ef- 
fected in about 60 per cent of such appeals. 


Appeals considered by the Special Advisory Committee and the 
Review Division of the general counsel’s office 
during the fiscal year 1930 


Review di- 

vision of 
Special general 
advisory counsel’s 


Appeals considered committee office Total 


EEO So ei nis tins ot buon 2,856 690 3,546 
Defense recommended ....... 1,751 523 2,274 
OH ne ey ee a 4,607 L213 5,820 


A comparison of the total appeals disposed of by the Board 
with the appeals disposed of upon stipulation is shown in 
the chart below. 


However, the board’s problem in disposing of appeals 
involving disputed tax questions of considerable legal im- 
portance is by no means solved. Although striking 
progress has been made in the last few years with re- 
spect to the number of appeals disposed of, the serious- 
ness of the Board’s task in connection with remaining 
large cases involving issues of considerable difficulty is 
apparent. The average amount of tax involved in appeals 
pending increased from $35,517 on June 30, 1929, to 
$37,213 on June 30, 1930. 


It is encouraging to note the the Board is steadily re- 


ducing the amount in dispute in the cases involving the 
war years, as is indicated by the changes from 1929 to 
1930 in the distribution, between the war and the subse- 
quent years, of additional assessments made as a result 
of Board decisions. Of the total number of returns closed 
by the Income Tax Unit during 1930 as a result of the 
Board’s action, 28.9 per cent were for 1921 and prior years 
as compared with 49.7 per cent in 1929. Of the total ad- 
ditional taxes including penalty and interest, assessed in 
accordance with the Board’s decisions, 61.2 per cent re- 
lated to the war years in 1930 as compared with 81.0 per 
cent in 1929, 
(Continued on page 38) 



























































































































































































































































































































































































































Income Tax In Iowa Recommended by Joint 
Legislative Committee 


STATE tax on net income of individuals at 

graduated rates from 1 to 5 per cent, to be 
levied on all income above a reasonable means of 
subsistence for the taxpayer and his family is rec- 
ommended to the Iowa State Legislature in a report 
made by the Joint Legislative Committee on Taxa- 
tion and the State Board of Assessment and Review. 
Other of the recommendations included in the 
report are: 


“That with the adoption of the individual income tax the 
tax rate on moneys and credits and other intangibles be 
placed upon lower and classified rates, ranging from a 2- 
mill rate on interest bearing bank deposits and stock in 
building and loan companies to a maximum rate of 6 mills 
on certain intangibles. 

“That mortgages on Iowa real estate be subjected to a 
moderate registration fee, and the debts secured thereby 
exempted from taxation as moneys and credits. 

“That the present local assessor system be abolished, 
and that all assessments of real and personal property in 
each county be made under the direction of a full time 
county assessor, appointed by the Board of Supervisors 
and under the supervision of the State Board of Assess- 
ment and Review. 

“That the assessment of the property of all privately 
owned public utilities and public service corporations be 
made directly by the State Board, and that valuations so 
fixed be reported by the Board to the county assessor. 

“That the State Board be given more definite authority 
over subordinate assessing officials and more definite over- 
sight over individual assessments together with more defi- 
nite statement of methods of procedure. 

“That code section 7109 be amended to read as follows: 

‘In arriving at said actual value the assessor, after taking 
into consideration its productive and earning capacity, if 
any, past, present, and prospective, and all other matters 
that affect the actual value of the property, shall assess the 
property, giving primary consideration to its net produc- 
tive capacity over a period of five years.’” 


Court Decisions 


Accrual Basis of Accounting.—Income tax liability for 
1923, 1924, and 1925 was properly determined on the ac- 
crual basis where the taxpayer’s accounts were kept sub- 
stantially on that basis, and where the burden of showing 
error in the Commissioner’s determination was not sus- 
tained by the taxpayer.—District Court of the United States, 
District of Connecticut, in Jacob Kabatznick v. Robert O. 
Eaton, Collector. 

Payments received under contracts to sell crypts in a 
mausoleum entered into in 1920 and 1921, to be made at 
specified times as the building progressed, constituted gross 
income to the seller on the accrual basis as of the date 
they became due or payable, irrespective of when title was 
conveyed or possession granted, where the contract pro- 
vided for the forfeiture of payments made upon breach 
of contract by the buyer and for the delivery of a cer- 
tificate of ownership upon final payment, and in the ab- 
sence of evidence that any payments became due in 1920, 
the entire amount received was gross income for 1921. 
—Court of Appeals of the District of Columbia in Ever- 
green Cemetery Association v. David Burnet, Commissioner. 
No. 4959. Decision of Board of Tax Appeals, 13 BTA 
638, affirmed. 


Annuities Paid Under Contract with an Institution to 
which Gift Has Been Made—Tax Liability—Payments 
made by institutions to an individual, pursuant to contracts 
under which he transferred to them securities and they 
agreed to pay to him during life, or to his wife, if she 
survived him, the income, represented endowment or an- 
nuity payments which constituted income only to the ex- 
tent that the payments exceeded the cost of the annuities. 
—United States Circuit Court of Appeals, Seventh Cir- 
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cuit, in Continental Illinois Bank & Trust Co., etc. v. David 
H. Blair, Commissioner of Internal Revenue. Decision of 
Board of Tax Appeals, 14 BTA 890, reversed. 


Appellate Procedure.—Where, pursuant to Section 1225 
(d) of Title 26 of the United States Code, the Circuit 
Court of Appeals for the Second Circuit denied jurisdic- 
tion as to an appeal from the Board by a Delaware cor- 
poration, asserting that the appeal should have been made 
to the Court of Appeals of the District of Columbia or 
to the “Circuit Court of Appeals for the circuit,” the Cir- 
cuit Court of Appeals for the Ninth Circuit refuses to 
assume jurisdiction “until the proposed petition to the 
Supreme Court by the petitioner to review the above men- 
tioned decision of the Circuit Court of Appeals of the 
second circuit has been acted upon by that court.’ ’—United 
States Circuit Court of Appeals; Ninth Circuit, in Nash- 
Breyer Motor Company, formerly Troy Motor Sales Com- 
pany v. Commissioner of Internal Revenue. No. 6241. 


Bad Debts, Deduction for—Deduction for a part of a 
bad debt is not allowable in 1920, the year in which it 
was partly written off the taxpayer’s books at the direc- 
tion of the Department of Banking of the State of Wash- 
ington, where there is substantial evidence that the partial 
worthlessness was ascertained in 1919.—United States Cir- 
cuit Court of Appeals, Ninth Circuit, in American Savings 
Bank & Trust Company (a Corporation) v. David Burnet, 
Commissioner of Internal Revenue. No. 6220. Decision of 
Board of Tax Appeals, 18 BTA 397, affirmed. 

Bad debt deduction was allowable in 1921, when it was 
charged off, the evidence as to the debtor’s financial con- 
dition, including a petition in involuntary bankruptcy, being 
held to have justified the charge-off—United States Cir- 
cuit Court of Appeals, Ninth Circuit, in Patten & Davies 
Lumber Company (a Corporation) v. Commissioner of In- 
ternal Revenue. No. 9156. Decision of Board of Tax Ap- 
peals Be No. 24381, dismissed without opinion on 
July 29, 1929) reversed. 


Beneficiaries, Taxation of Distributive Share from Es- 
tate——Under the 1924 Act, beneficiaries are liable for tax 
upon the distributive share of income paid to them from 
the estate of a decedent during administration, though the 
estate had no net income, the deductible Federal estate 
tax paid by the executor being greater than the gross 
income of the estate for the taxable year.—District Court 
of the United States, District of Massachusetts, in David 
oo v. Thos. W. White, Collector, Law. Nos. 4323 and 


Capital Stock Tax.—A mutual fire insurance company, 
having no capital stock, is nevertheless liable to the capi- 
tal stock tax imposed by the 1926 Act on “every insur- 
ance company.”—District Court of the United States in 
Lumber Mutual Fire Insurance Company v. John F. Malley, 
Former Collector, Law No. 1210. 


Claims for Refund—Requirements to Maintain a Suit. 
—A claim for refund of 1917 taxes stating that “the case 
falls within the provisions of Section 210” [special assess- 
ment] of the 1917 Act, and “this being a 210 case the 
amount claimed is not determinable,” is not a claim that 
will support a suit on an entirely different ground.—Court 
of Claims of the United. States in The Taylor-Lockwood 
e ae the Collinge-Taylor Co. v. The United States. 

o. K-496. 


Neither an endorsement on a 1922 return that part of 
the tax reported “was protested,” nor a letter accompany- 
ing the return stating that a certain amount “was pro- 
tested” constituted such claim for refund as would support 
a suit for recovery, nor did a formal claim for refund 
filed after the statutory limitation period support a suit 
brought thereafter—Court of Claims of the United States 
+ Trust Life Insurance Co. v. The United States. 

Consolidated Returns—Net Loss Deductions.— Net loss- 
es of a corporation for 1925 and 1926 when it was not 
affliated with another corporation can not be deducted 
from the net income of the two corporations for 1927 
when they were affiliated and filed a consolidated return. 
—District Court of the United States, No. District of 
Georgia, Atlanta Division, in Woolford Realty Company, 
Inc. v. J. T. Rose, Collector of Internal Revenue. No. 1246 
at Law. 

(Continued on page 32) 
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A T THIS short session of Congress time is not avail- 
able for consideration of any extensive revision of 
the internal revenue laws, and hence it is probable that a 
clamor for various modifications will be forestalled by not 
permitting action on any of the bills which have been intro- 
duced, despite the fact that at least one has the sponsor- 
ship of the Treasury Department. 


A joint resolution (H. J. Res. 433) introduced by Con- 
gressman Willis C. Hawley, chairman of the Ways and 
Means Committee, authorizes corporations in computing 
net income to take as deductions from gross income con-> 
tributions made between July 1, 1930, and July 30, 1931, 
“to or for the use of (1) The United States, any State 
or Territory, or any political subdivision thereof, or the 
District of Columbia or any corporation, or trust or com- 
munity chest, fund or foundation, organized and operated 
exclusively for religious, charitable, scientific, literary or 
educational purposes, no part of the net earnings of which 
inures to the benefit of any private shareholder or individ- 
ual; but only if such contributions or gifts are to be used 
for. unemployment relief or for the relief of the poor or 
needy, to an amount which does not exceed 15 per centum 
of the taxpayers net income as computed without benefit 
of this subsection.” 


In a letter accompanying the proposed amendment of 
Section 23 of the Revenue Act of 1928, Secretary Mellon 
urged its enactment. “In view of the existing emergency,” 
the communication says, “and the fact that corporations 
as well as individuals should be encouraged to contribute 
liberally to unemployment relief organizations, the Treas- 
ury believes that it would be advisable to allow corporations 
the same deductions for contributions made for unemploy- 
ment relief purposes, if made during the limited time speci- 
fied in the proposed joint resolution, as are allowed to 
individuals for contributions made for unemployment re- 
lief purposes.’ 


A bill (H. R. 15257) introduced by Representative David 
J. O’Connell of New York provides for amendment of 
Section 165 of the Revenue Act of 1928, as amended, to 
exempt from tax trusts created by an employer or his em- 
ployees, or both, for the purposes of unemployment relief; 
another clause in the bill provides for amendment of Sec- 
tion 22 (b) of the Revenue Act of 1928 to exempt from 
tax amounts received as distributions for unemployment 
relief under trusts created for such relief. 


A bill (S. 5264), sponsored by Senator Fletcher, of Flor- 
ida, would amend Section 22 (b), relating to tax-free inter- 
est, so as to include in tax-free income interest upon 
securities issued under the provisions of Section 25 (a)? 
of the Federal Reserve Act, or under “the provisions of 
such Act as amended, when such interest represents the 
distribution of interest and/or discount received on drafts, 
notes, accounts, or bills of exchange which have been created, 
drawn, or made in evidence of the purchase price and terms 
of payment for commodities or articles produced within 
and exported from the United States of America, its terri- 
tories or insular possessions.” 


iy teed given before the Joint Committee on In- 
ternal Revenue Taxation at the hearings on the subject 
of depletion of mines reflects a considerable diversity of 


. Section 25(a) of the Federal Reserve Act relates to banking corpora- 
tions authorized to do foreign banking business. 
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opinion in the mining industry as to whether the method 
of determining mine depletion as now provided by the in- 
come tax laws should be changed. 

Representatives of various mining companies strongly 
urged the adoption of a percentage method, with the rate 
fixed at 33 1/3 per cent of net income before depletion al- 
lowance. 

On the other hand, a statement in behalf of the Amer- 
ican Mining Congress disclosed the position of that organi- 
zation to be, in summary, as follows: 

1. It believes firmly that the provisions of the existing 
law as applied to most of the members are sound and 
equitable and should not be disturbed. 

2. The provisions of the present law seem not to apply 
satisfactorily to some of the members of the congress, and 
a sound solution for their problems should be found and 
applied. 

3. Because of the diversity of opinion, the members of 
the congress have been unable to agree upon a specific 
solution to be applied to these cases. 

A resolution passed by the congress opposes any change 
in the mine depletion laws, except that some amendment 
relative to discovery is favored “so as to avoid as far as 
possible discriminations regarding which complaints are 
now made.” The resolution further states that if provision 
for percentage depletion is adopted “it should be at a rate 
of not less than 33 1/3 per cent of net income before deple- 
tion, and should in no event be less than depletion under 
existing laws.” 


N INTERESTING question involving the application 
of Rule 37? of the Rules of Practice before the Board 
of Tax Appeals was raised in the case of James Duggan 
v. Commissioner of Internal Revenue. Docket No. 17208. 
The petitioner died on March 1, 1929, three months 
after the hearing in the case was held. (Decision has not 
yet been rendered.) On April 22, 1930, the Commissioner 
of Internal Revenue applied for an order directing the 
Biscayne Trust Company of Miami, Fla., as executor of 
the estate, to show cause why it should not be substituted 
as the petitioner, and on April 30, 1930, such an order 
was issued by the, Board. 


In response to the order the Biscayne Trust Company 
argued that the proceeding abated upon the death of 
James Duggan, without power of the Board to revive it, 
that the Board cannot secure jurisdiction over the Trust 
Company as executor, and hence prayed that the Board 
discharge the order to show cause. 


A subsequent order of the Board (Murdock), dated De- 
cember 16, 1930, makes no decision as to whether or not, 
under Rule 37, the Board has the power to substitute as 
party petitioner one whom it could otherwise properly 
substitute, when that one does not request or consent 
to the substitution. No reason exists for substituting for 
James Duggan the Biscayne Trust Company, Executor of 
the Estate of James Duggan, as petitioner, it is stated, in 
view of the information that the Biscayne Trust Com- 
pany is no longer executor of the estate and that others 
have been appointed administrators, hence the order to 
show cause is discharged. Moreover, it is held that there 
is no absolute necessity for the substitution of anyone as 
party petitioner in this proceeding. If the Board gives 
reasonable notice to the best of its ability under Rule 50, 
the requirements of the statute and of the rules of the 
Board have been met, the order says. 


Trammell, dissenting, expresses the opinion that the 
Board is without authority to decide the issue in a pro- 
ceeding in which only the Commissioner is before the 
Board. 

“It is well-recognized,” he says, “that a judgment can- 
not be entered against a deceased person and, if entered, 
it is void. Conceding that substitution might be made 
and that the executor or administrator might be made a 
proper party (at least, on his own motion), there has 
been no substitution in this proceeding. In the absence of 
a proper substitution of parties, it seems to me that the 
only alternative is by transferee proceeding.” 


2 Rule 37 prescribes that in the event of the death of a petitioner or 
for any other cause the Board may order the substitution of the proper 
parties. In the event of mistake in the name of title of a proper 
party, it is provided that the Board may order substitution of the name 
or title in any proceeding before the Board. 
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NCOME statistics for the year 1928, recently released, 
show that aggregate net income for that year of the 
4,070,851 individuals who filed returns was $25,226,326,912 
and the tax liability $1,164,254,037. The income tax returns 
filed by corporations for 1938 numbered 495,892; aggregate 
net income was $10,617,741,157 and the tax liability was 
$1,184,142,142. The aggregate net income of corporations 
filing consolidated returns was $5,060,379,870 and the tax 
liability was $591,382,299. 

Although 4,070,851 returns were filed, only 2,523,063 in- 
dividuals had incomes sufficient to be liable to tax. This 
is n@teworthy since there are about 40,000,000 income pro- 
ducing adults in the United States.’ 


During recent years there has been a significant change 
in the distribution of income among the various classes 
of taxpayers. For example in 1926, the percentage of the 
total income for all classes reported by those with incomes 
of $50,000 or higher was 17.18, whereas in 1928 the per- 
centage increased to 25.02. In 1926 those with incomes of 
1 million dollars and above received 2.24 per cent of the 
aggregate income for all classes, while in 1928 the ratio 
jumped to 4.39 per cent. In 1926 there were 231 individ- 
uals who reported incomes of a million dollars and over; 
in 1928 the number of these affluent individuals was 511, 
with 26 having incomes of $5,000,000 and over, as compared 
with 14 in 1926. New York State, with 243 individuals in 
the “million dollar” class was the leader of the list. The 
others were from the following States: Alabama, two; 
California, seven; Connecticut, nine; Delaware, nine; Dis- 
trict of Columbia, two; Florida, seven; Illinois, 57; Indiana, 
two; Iowa, five; Kentucky, one; Maine, three; Maryland, 
nine; Massachusetts, 24; Michigan, 25; Minnesota, seven; 
Missouri, seven; New Jersey, 12; North Carolina, three; 
Ohio, 23; Oklahoma, one; Pennsylvania, 41; Rhode Island, 
two; Tennessee, four; Texas, two; and Wisconsin, four. 





1Census of 1920 shows 41,814,000 persons 10 years of age and over 
engaged in some occupation. 


Letters from Washington 
on Taxes 


We write a selected list of clients a se- 
ries of letters from Washington on tax mat- 
ters which are subjects of conversation, 
but which do not ordinarily get into pub- 
lished services—the sort of thing you get 
by regular trips to Washington. Not tax 
news, nor digests of rulings, but brief re- 
ports of discussions which do not always 

sappear on the surface. The letters are a 
real help to ali tax men. Clients include 
tax practitioners and corporation officers. 

May we send you a copy of our latest 

letter? 


CLIP THIS COUPON TO YOUR LETTERHEAD 
The Kiplinger Washington Agency, 
National Press Bldg., Washington, D. C. 
Please send me, without obligation, a compli- 
mentary copy of your bi-weekly tax letter. 
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In the absence of complete data for the calendar year 
1929, Secretary Mellon presented an estimate in his annual 
report to Congress that taxable net incomes of corporations 
for 1929 were about 9 per cent larger than the total for 
1928, but that aggregate incomes of individuals for 1929 
were smaller than for the previous year. The outlook for 
1930 is for a considerable decline in income tax liability 
of both corporations and individuals. 

Prospect of reduced revenues during the years 1931 and 
1932 has changed the prevailing thought of members of 
Congress from that of continuing the 1 per cent tax reduc- 
tion to the possible necessity of increasing income tax rates 
or providing new sources of revenue. 


ya Federal tax collections are falling far short 
of last year, they have been close to Treasury esti- 
mates. Income and corporation tax receipts for the fiscal 
year Mp bay = December 19 totaled $1,051,418,200, a decrease 
of $89,000,000 as compared with last year. 

Estate taxes increased nearly 1 per cent over the cor- 
responding period of last year, but decreases occurred in all 
of the other important sources of revenue. 

A decrease of $5,349,282, or 2.71 per cent, occurred in 
tobacco tax collections for the period. The percentages of 
decrease in this division were largest in the case of cigars 
and “manufactured tobacco,” amounting to 16.5 per cent 
and 5.16 per cent, respectively. Collections from the tax on 
cigarettes were 1.38 per cent lower than last year while 
the drop in receipts from the tax on snuff was 2.76 per cent. 

Miscellaneous taxes, including documentary stamp, ex- 
cise and amusement taxes, decreased $16,461,669, or 37.6 
per cent, as compared with the first five months of the 
previous fiscal year. The major part of this loss resulted 
from a decrease of $21,373,913, or nearly 95 per cent, in 
receipts from the tax on "sales and transfers of stock. 
However, production of playing cards and revenue from 
the tax thereon show an increase, which indicates that 
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many of those who last year spun the stock market wheel 
of Fortune have fallen back on games of chance where, 
probably, both the odds against the player and the stakes 
in most cases are lower. 


In response to Senate Resolution No. 366, Secretary 
Mellon on December 19 reported to the Senate the amount 
of revenue received from the sales of documentary stamps 
representing the collection of capital stock transfer taxes 
in three New York collection districts for the years 1919 to 
1930 inclusive. The revenues increased from a low of 
$7,106,617 in the fiscal year 1924 to a peak of $41,320,939 
in the fiscal year 1930. The figures eloquently show the 
extent of the speculative mania during the spree years 


1927, 1928 and 1929. 












Legal citation Measure of tax 
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THE CALIFORNIA STATE-AND-LOCAL TAX SYSTEM AS / OF F JANUARY 1, 1931 





ASOLINE taxes collected in the United States for the 

first half of the calendar year 1930 totaled $230,982,099, 
according to a report issued by the Bureau of Public Roads, 
Department of Agriculture, and the number of gallons of 
gasoline taxed was 6,809, 863, 076. For the corresponding 
period of 1929 tax collections were $175,140,140; gallons of 
gasoline taxed, 5,693,872,622. The cost of collection for the 


first six months of 1930 was $995,719, or an average of 
4 of 1 per cent. 


A tax rate per gallon of 6 cents obtains in three States; 
nine States levy 5 cents per gallon; 19 have a 4-cent rate; 
one, a 34%4-cent tax; nine have 3-cent levies; and seven as- 
sess gas vendors but 2 cents a gallon. The average rate 
is 3.39 cents per gallon. 
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A All property not designated 
as “operative”! or not spe- 
cifically exempted,? except 
mortgages? stocks and 
bonds o! California’ cor por-' 
ations and franchises. 


In proportion to} Fixed each year to meet 


Constitution, Ae Genera! property (3) Non- 
XIll, Sec: Pp value.® 
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budget needs. Except 
that the rate on foreign 
securities is 2/ 0 of 1% 
and on solvent credits 
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General property (b) Oper- In proportion to gross} Fixed by the legislature Boa .| Calendar year.! Ten days after) First Monday 

XIII, Secs. 14,|  ative.! tion by designated com-| receipts from opera-| from time to time at dif-/ Equalization. the first Mon-| in July. One- 

15. Pol. Code: panies.! tion. ferent rates for different} day in March.) half delin- 

Secs. 3664- classes of companies. quent on the 

3671d. sixth Mon- 
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first. Monday 

in July and 

one-half first 

Monday in 

aan : i : February. 

Constitution, Art.| Bank A | National banks on net in-} Net income from all} 4% less 10% of local real] State franchise] Permanent _ by} § -| Fiseal or cal-| Two months} One-half on or 

XIII, Sec. 16:1 come. Other banks on | sources. estate taxes up to 75%| tax commission-| constitution. endar year. and fifteen! before the fif- 
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estate. year the close of 
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Constitution, Art.| Insurance companies... . 


A | Gross premiums........... 
XIII, See. 14(b). 


Gross premiums 








tax rates also. 





Inheritance Tax) Inheritance (a) Resident 
Act. Statutes of} decedents. 
1921, p. 1500. 

Amended: Sta-' 
tutes of 1923, p. 
693; 1925, pp. 
393, 471; 1927, 
Pp. ‘094; 1929, 
Chap. 844. Pol. 
Code §445. Code’ 
C. P. §963,) 
1380, §1444, 
1669,  §1793 
(1929). 
Same as above...| Inheritance (b) Non-res- 
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beq: trans- 
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templation of death. 















Ss Gifts, etc., as above of tang- 
ible property in California. 
Intangibles governed by re- 
ciprocal exemptions with 
state or country of deced- 

ent’s residence. 


S| Sale of motor vehicle fuel... 


Aggregate market 
jue as above. 











Deering Act 2964.) Motor vehicle fuel....... 
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p. 571. Amend- 
ed: 1925, p. 659. 
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ative” property is taxable for state purposes only and consists of the property one = seeatee Sy ene ent at 


Tailway companies, and electric companies, express companies, telegraph and telephone companies, sleeping car 
and other capes n and way transportation companies. ay other taxable is “non-operative” and re’* und 
is taxable for both state and poses, although since 1910 no state tax has been 2 The exemp- 


free public libraries museums, growing cro} Zak ond oat Uncle emer adien ¢ pume of oan grape 
PE EE Sag Teflon frp gg eg gly ro 
; churches, orphan asylums, state an over 
rd ggg bap le 
are not “ y sul 
taxation” since the property subject to Ae oa ad phe in full wk oo bonds of 
are not taxable since the propery the ap rad eas rere ee se ee an Steck aod bone 


st 
at 
i i 
1H 


> 




























.| 2 60/10032 less local real 
estate taxes. Retaliatory 















Graduated as above. .... 

























County Assess-| Local legislative »| First Monday! First Monday| Third Monday 









































































ors. Some cities} authorities. The in March in March,| in October. 

have separate| State closing date Onc-half real 
assessors. Equal-| ture may also July Ist. estate tax and 
ization between] levy, but there muni all personal 
individuals by| has been no ipalities. Property tax 
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{Chart prepared by Professor Carl C. Piehn, Department of Economics, University of California, Berkeley, California and copyrighted in bis behalf by The Tax Research Foundation (1930).] 


mat at which the property would be taken in payment of a just debt from a solvent debtor.” rode securities 
at market value. 7 Some features of the Bank Tax law and of the Corporation Franchise Tax law are 
the administration to be invalid under decisions of the United States ——— Court applicable to similar 
laws in other states and are not being enforced. But since no decision on the California law has been rendered the 
chart follows the statute as written. * Imposed on “financial, mercantile, manufacturing and business” companics, 
other than the public utilities taxed on basis of gross receipts (see footnote 1) banks and insurance companies. 

N.B. The chart contains only ‘azes in the strict sense of that term. A former state tax on motor vehicles has, 
since the imposition of the tax on motor vehicle fuel, been changed to an annual state fee ($3.00 for ordinary cars) 
paid when certificate of registration and plates are issued. ‘These fees yield a large revenue. The Secretary of State 
collects numerous fees of which those on corporations are the most important. There are also miscellaneous occu- 
= license or registration fees, and hunting and fishing license fees. Some cities impose miscellaneous busines 

mse taxes too heterogeneous to be charted. Irrigation and other “‘districts” collect special assessments many of 
which bave become annual charges closely akin to taxes. 
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Significant Decisions of the Board 
of Tax Appeals 


Business Expense.—During 1917 and 1918, the decedent 
was chief executive officer of the Crucible Steel Company 
of America. As the executive head of that corporation 
he signed and made affidavit to its income and excess- 
profits-tax returns. Subsequently, he was indicted for con- 
spiracy to defraud the United States out of taxes payable 
by the corporation. He was tried on this charge and ac- 
quitted during 1921 and during that year he expended as 
attorney’s fees and incidental expenses incident to his de- 
fense the amount of $162,048.12. Held that the amount 
expended constituted ordinary and necessary business ex- 
penses deductible from decedent’s gross income for 1921. 
—Peoples-Pititsburgh Trust Company and Amy H. DuPuy, 
Executors under the Will of Herbert DuPuy, Deceased, v. 
Commissioner. Dec. 6518 [C. C. H.], Docket No. 21946. 
Lansdon and Arundell dissented from this decision. 

Attorney fees paid to recover securities of a nonresident 
alien seized by the Alien Property Custodian, plus accu- 
mulated income and cash, are not ordinary and necessary 
expenses paid or incurred in a trade or business, where the 
facts fail to show that petitioner was engaged in a trade or 
business. 

Attorney fees paid to recover property, and income from 
property, held by the Alien Property Custodian are not 
deductible as a loss arising from “other casualty” within 
the meaning of section 214 (a) (6) of the Revenue Act of 
1921.—Alice P. Bachofen Von Echt v. Commissioner, Dec. 
6543 [C. C. H.], Docket No. 17588. A dissenting opinion 
by Trussell was concurred in by Lansdon, Phillips, Arun- 
dell, Van Fossan and Seawell. 


Deficiency Notices—Requirements.—A deficiency notice 
directed to a deceased person does not give the Board juris- 
diction of a proceeding initiated on account thereof where 
the petition is filed by the former administrator and the 
chief beneficiary of the estate of such deceased person. 

Evidence held insufficient to justify disturbing the Com- 
missioner’s action in including the entire income from cer- 
tain property in petitioner’s returns where such petitioner 
had heretofore shown for Federal estate and state inherit- 
ance tax purposes that such property was her separate 
property and no evidence is here introduced by such peti- 
tioner as to the ownership of the property.—William A. 
Matern v. Commissioner; Gertrude B. Matern v. Commis- 
sioner. Dec. No. 6492 [C. C. H.], Docket Nos. 27965, 34250. 


Exchange of Securities in a Reorganization—Under a 
plan of reorganization, holders of bonds in a corporation, 
a party to reorganization, were entitled to exchange such 
bonds for preferred stock in another corporation, a party 
to the reorganization, and the right to purchase sufficient 
additional preferred stock at less than market value to 
bring the face value of stock received on exchange and 
on exercise of right up to face value of bonds exchanged. 
Held that no loss resulted on exchange of bonds and exer- 
cise of right by paying additional amount.—First National 
Bank of Champlain, N. Y. v. Commissioner, Dec. 6502 [C. C. 
H.], Docket No. 39782. 

As a result of the reorganization of the Curtiss Aero- 
plane and Motor Corporation the petitioners received in 
exchange for each share of preferred stock in the original 
company one-half share of preferred stock in the Curtiss 
Aeroplane and Motor Company, Inc., and one-half of a 
certificate of beneficial interest in the Curtiss Assets Com- 
pany. In 1924 the petitioners sold their certificates of 
beneficial interest in the Curtiss Assets Company. Held, 
the latter transaction was one in which gain or loss should 
be determined under Section 204 (a) (6) Revenue Act of 
1924.—Glenn H. Curtiss v. Commissioner; Lena P. Curtiss v. 
i _agmamaae Dec. 6532 [C. C. H.], Docket Nos. 27407, 


Federal Estate Tax.—The decedent left certain property 
in trust to pay the income thereof to his widow for life, 
and with power in the trustee to invade the principal if 
necessary for the comfort and support of the widow, and 
thereafter to pay the remainder to certain admitted chari- 
ties. Held, that the possibility of the principal being in- 
vaded was so remote that the stipulated present worth of 
the gifts to charities had there been no such provision in 
the trust agreement, may be deducted from the gross es- 
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tate as the amount of the gifts to charity—Boston Safe 

Deposit and Trust Company and Cornelia G. Pfaff, Executors 

of the Will of Charles Pfaff 7 Commissioner. Dec. No. 
93 [C. C. H.], Docket No. 31537. 


Gain or Loss—Basis—In 1923 the petitioner pur- 
chased certain partnership assets for cash and less than 80 
per cent of its stock. Held, that the transferors, the part- 
ners, were not in control immediately after the transfer 
within the meaning of Section 202 (c) (3) of the Revenue 
Act of 1921 and Section 203 (b) (4) of the Revenue Act of 
1926, and that Section 204 (a) (8) of the Revenue Act of 
1926, as to the basis for gain or loss, does not apply. Fur- 
ther, held, that this petitioner’s gain or loss on assets sold 
in 1926 should be computed on basis of cost of the assets 
to this petitioner in 1923, diminished by depreciation from 
that date—L. Needles Brookes Co., Inc. v. Commissioner. 
Dec. 6495 [C. C. H.], Docket No. 41651. 


Invested Capital—Affiliation.—1. As of July 15, 1920, the 
petitioner acquired the assets of E. W. Burt & Co. under 
an agreement by which all of petitioner’s shares of stock, 
consisting of 10,000 no-par-value common shares and 5,000 
shares of 6 per cent cumulative preferred stock, should, in 
the first instance, be issued to the stockholders of E. W. 
Burt & Co., Inc., who in turn within 30 days should trans- 
fer to one Julian all of the shares of common stock, Julian 
agreeing to loan to E. W. Burt, the principal stockholder, 
$350,000 secured by 3,500 shares of the preferred stock of 
the petitioner. The petitioner was incorporated under the 
laws of the State of New York, and the terms of the agree- 
ment were strictly complied with. The assets of E. W. 
Burt & Co., Inc., had a fair market value in excess of their 
cost to that company. Held that Section 331 of the Revenue 
Act of 1921 does not operate to deprive the petitioner from 
including in invested capital the appreciation in value of 
the assets of E. W. Burt & Co., Inc. 

. The petitioner owned less than 60 per cent of the 
stock of the Ground Gripper Stores, Inc. Held that the 
two companies were not affiliated for the fiscal period end- 
ed April 30, 1921, or for the fiscal year ended April 30, 
1922.—Ground Gripper Shoe Co., Inc. v. Commissioner. Dec. 
6538, Docket Nos. 17940, 19371. Sternhagen, Trammell 
and Murdock dissented from this decision. 


Lessors, Income to.—The sum which a lessee agreed to 
pay for modification of the lease whereby it was relieved 


of certain restrictions in the original lease, it being pro- | 
vided that such sum should be treated as fully earned upon | 


the lessor’s execution of the instrument, is taxable income 
to the lessor in the year in which it accrues and may not 
be prorated over the term of the sublease.—Jennings & Co., 
a Commissioner. Dec. 6490 [C. C. H.], Docket No. 


Losses.—In order to enable its foreign subsidiaries to 


meet competition in the sale of goods and thereby to con- | 


tinue the outlet of the petitioner for its goods in the foreign 
market through such means, the petitioner found it neces- 
sary in 1923 to adjust and reduce the prices of inventory on 


hand representing goods already paid for, making a refund | 


for the difference through credits on unpaid bills. Held, 


that the credits representing such payments are not capital | 


contributions, but constitute deductible loss.—Chicago Pneu- 
matic Tool Company v. Commissioner. Dec. 6515 [C. C. H.], 
Docket No. 29677. Van Fossan and Matthews dissented 
from this decision. 


Reorganizations—Application of Section 203, Revenue 


Act of 1924 and 1926.—A corporation having first and sec- § 
ond preferred stock and common stock made a 25 per cent §f 
reduction in its issued outstanding second preferred stock § 


and simultaneously amended its charter, changing its au- 
thorized issue of common stock of 10,000 shares, of par 


value of $100 each, to 10,000 shares, without par value. At § 
that time, there were 19 holders of second preferred stock § 


of whom, including petitioners, seven were directors who 
owned all the outstanding (35) shares of common stock, 
each director owning five shares thereof. 
cent reduction in second preferred stock was made by sur- 
render of such stock to the company and the cancellation 


When the 25 per 


eee 


thereof by it, the holders of both second preferred and 
common stock received 200 shares of the no par value ff 
stock iff the place of each share held of the common stock ff 


of the par value of $100 each. No change was made in the 
first preferred stock and none was owned by either of 
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petitioners. The common stock constituted all the voting 
stock of the company before and after the change to com- 
mon stock of no par value, held as stated, and thereafter 
there was no change in the personnel of the second pre- 
ferred stockholders of their proportionate interest in the 
second preferred stock. 

Held, in the circumstances of the instant case, the trans- 
actions described worked a recapitalization and constituted 
a reorganization within the meaning of Section 203 (h) (1) 
of the Revenue Act of 1924.—Benjamin W. Fredericks v. 
Commissioner; Sedgwick Kistler v. Commissioner. Dec. 
6500 [C. C. H.], Docket Nos. 38608, 38609. Lansdon dis- 
sented from this decision. 

Where pursuant to a plan of reorganization common 
stock in one corporation is exchanged solely for common 
stock in another corporation, preferred stock is sold for 
cash and additional stock is purchased by exercising stock 
rights, it is held that under the provisions of Section 203 (b) 
(2) of the Revenue Act of 1926 no gain or loss should be 
recognized from the exchange of common stock for com- 
mon stock, that there is a realization of profit from the 
sale of preferred stock in an amount equal to the differ- 
ence between the sale price and the cost of March 1, 1913, 
value, and that no profit is realized upon the purchase of 
additional stock of the reorganized corporation—A. W. 
Leonard v. Commissioner; J. H. Evans v. Commissioner; Har- 
ry Heasley v. Commissioner. Dec. 6511 [C. C. H.], Docket 
Nos. 40243, 41203, 41217. Sternhagen and Murdock dis- 
sented from this decision. 

Stock—Gain or Loss on Sales Made from Lots Pur- 
chased at Various Dates.—1. Where a taxpayer who trad- 
ed entirely on margin made numerous purchases and sales 
of stock during the taxable year and, in the case of each 
sale, ordered his broker to sell the shares purchased on 
a certain date, and the broker sold the number of shares 
specified, held, assuming that the broker sold as directed, 
that the orders to the broker could be given no force as 
an identification of the stock sold so as to render Art. 39, 
Reg. 65, inapplicable in the determination of his taxable 
income, since the shares were never specifically owned or 
possessed by the taxpayer. 

2. Article 39, Reg. 65, prescribing the method of com- 
puting gain on sales of stock made from lots purchased at 
different dates and at different prices, where identity of the 
lots can not be determined, is reasonable and within the 
full scope of the administrative regulations contemplated 
by the statute—Burdett Stryker v. Commissioner. Dec. 6510 
[C. C. H.], Docket No. 36783. 

Tax-exempt Income.—The Delaware River Bridge Joint 
Commission is a governmental instrumentality of Penn- 
sylvania and New Jersey, and The Port of New York 
Authority is a governmental instrumentality of New York 
and New Jersey. 

The petitioner was an employee of these governmental 
instrumentalities mentioned in the years 1925, 1926, and 
1927, and the compensation received by him for services 
performed is exempt from income tax.—Leon Moitsseiff v. 
Commissioner, Dec. 6509 [C. C. H.], Docket Nos. 36111, 
45700. Lansdon, Sternhagen and Trussell dissented. 

Trust Income, Taxation of.—(1) Where trustees have 
discretion to accumulate or distribute the income of the 
trust, the beneficiaries are taxable upon the amount dis- 
tributed and the trustees upon the amount undistributed. 
Section 219, Revenue Act of 1921 

(2) Income distributed by trustees in the exercise“of a 
discretion lodged in them by the trust instrument is in- 
come distributed pursuant to such instrument.—Edward J. 
Lehmann et al. as Trustees of The Fair Stock Trust v. Com- 
missioner. Dec. 6536 [C. C. H.], Docket No. 32137. 


Revision of Alabama Tax Laws Urged 


by Attorney General 


(Continued from page 20) 


in the main are the largest taxpayers, are furnishing their 
own rights of way, maintaining them at their own expense, 
and having to meet the unfair competition of this new 
form of transportation.” 

Uniformity of gasoline tax throughout the State, munici- 
palities and counties not being allowed to impose a gaso- 
line tax in addition to the State tax. 
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Enactment of a State inheritance tax law, “so as to take 
advantage of the Federal law on this subject.” 

Revision of tax laws affecting foreign corporations, espe- 
cially insurance and power companies. 


Taxation of Estates and Trusts 

(Continued from page 22) 
an original return under the force of the McKinney 
case, cited above, the right to change this basis 
to value at date of death lying with these 
taxpayers only if a refund claim is filed with- 
in the statutory period (GCM 5215 CB Dec. 
1928 p. 97). Whether this interpretation is sound 
or not the Courts will have to decide as the lan- 
gauge is somewhat ambiguous. However, in the 
writer’s opinion the Treasury Department’s inter- 
pretation represents a very narrow construction of 
the language used, with the insertion of several ideas 
which the words used do not seem to convey, nor 
was it the intention of Congress to so convey. As 
an example: Section 702 clearly states, “If in the 
return * * *,” The word original does not appear 
and in retroactive sections of the law such as these 
it has been the policy of Congress to state definitely 
whether an original return was controlling or not. 
In Section 705-A of the Revenue Act of 1928, a re- 
troactive provision having to do with installment 
sales, the language used was, “If any taxpayer by an 
original return * * *,” the word original being 
clearly stated. 

The report of Chairman Green on Section 702 
set forth above does not contain the word original 
nor from the phrasing can any such idea be borne. 
This is the writer’s opinion and is given here merely 
to show the general idea of the Treasury Depart- 
ment’s interpretation. Only time and the courts of 
justice can settle the situation. 

There is one more provision of the revenue acts 
which I will discuss before closing, namely, the 
basis for gain or loss of property received by a 
beneficiary of an estate. 

Section 113(5) of the Revenue Act of 1926 reads 
in part as follows: “If the property was acquired 
by bequest, devise or inheritance, the basis shall be 
the fair market value of such property at the time 
of such acquisition * * *.” The Revenue Acts 
of 1924 and 1921 contained similar language. The 
Revenue Act of 1918 contained no such provision 
but Regulations 45 explanatory thereof did set forth 
language of the same import. The Treasury De- 
partment in administering this Section of the law 
maintained that “Time of such acquisition” meant 
date of death. The Board of Tax Appeals and some 
of the Courts disagreed with this view and held that 
the value at date of distribution was the basis. 
(Alice Fisher Foster, 7 BTA 1137; Matthiessen v. 
U. S., GF Ce. Cis, $71). 

The above question was definitely decided by the 
U. S. Supreme Court on January 6, 1929 in the case 
of E. Franklin Brewster v. Bert P. Gage, 50 S. Ct. 115, 
the Court deciding that the value at date of death 
was to be used as a basis under the 1918 Act. Of 
course, this decision would also affect the Revenue 
Acts of 1921, 1924 and 1926 and together with the 
basis set forth in the Revenue Act of 1928 definitely 
settle this question for all time. 
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Basic Principles Which Should Guide 
in Tax Legislation 
(Continued from page 8) 


do not get a fair deal. To illustrate: we can not, 
obviously, mould our tariff legislation to suit the for- 
eigner and foreign interests. But it is a mistake and 
a breach of international good manners to forget in 
tariff legislation that almost every increase in the 
duty harasses and injures some foreign business 
interest. Similarly, legislative bodies frequently 
apply one principle to the foreigner and another to 
their own citizens. Under inheritance taxes and 
death duties, until quite recently, the average juris- 
diction taxed the entire personal property of resi- 
dent decedents, but attempted also to tax shares of 
domestic corporations transferred on the death of 
a non-resident decedent. They adopted one prin- 
ciple for the great majority of cases, but abandoned 
that principle where it led to the recognition of the 
right of another jurisdiction to the tax. 

In tax legislation, it is first of all important to 
have some principles by which you are willing to 
abide. Perhaps, after all, that is the most impor- 
tant principle which should guide the legislator, that 
he should have definite principles and act on them. 
Men who act on principle do not gratuitously or 
lightly impose burdens on the foreigner or the 
class which happens to be without adequate repre- 
sentation in the legislature. They do unto others 
what they would have others do unto them. 

There is such a thing as interstate or interna- 
tional good manners in the field of tax legislation. 
It is easy to violate the spirit of this code, and the 
penalty for violation is neither plain nor swift. But 
in the end, it is sure. 


Court Decisions 
(Continued from page 26) 


Corporation and Affiliated Partnership—Allocation of 
Taxes.—The Commissioner required that a corporation 
and a partnership file a consolidated return for 1917 in- 
stead of the separate returns originally filed. Upon audit 
of the consolidated return the Commissioner determined 
that additional tax was due, and was then advised that 
had the petitioner corporation understood its rights it would 
have requested that the entire tax be allocated to the 
partnership. The Commissioner allocated all the addi- 
tional tax to the partnership, but refused to allocate the 
amounts previously paid. It is held that in the absence 
of proof that there was an understanding that one of 
the members of the group should pay all taxes assessed 
against the affiliated concerns, the action of the Com- 
missioner should be approved. 

Special assessment for 1917 is denied inasmuch as the 
evidence showed that an alleged abnormality could have 
been avoided at any time—United States Circuit Court 
of Appeals, Third Circuit, in Sheppard & Myers, Inc. v. 
Commissioner of Internal Revenue. No. 4367. Decision 
of Board of Tax Appeals, 17 BTA 1297, affirmed. 


Corporation Income—Bonds Purchased Under Price of 
Issue.—The excess of the issuing price of a corporation’s 
bonds over the purchasing price of such of its bonds as 
it purchased subsequent to issue is not taxable as income. 
—Court of Claims of the United States in Kirby Lumber 
Company v. The United States. 1-52. 

Deduction for Interest on Money Borrowed to Carry 
Tax-exempt Securities—Congress had the power to with- 
draw the privilege of deducting interest on money bor- 
rowed to buy and carry tax exempt securities as provided 





January, 1931 








in Section 214 of the 1918 and 1921 Acts. Section 214 of 
the 1921 Act was not unconstitutional in making retro- 
active to January 1, 1921, the provision under which pur- 
chasers of Victory Notes who were not original subscribers 
could not deduct interest on money borrowed to buy and 
carry such securities—United States District Court, So. 
Dist. of New York, in John S. Phipps v. Frank K. Bowers, 
Individually, and as Collector of Internal Revenue for the 
Second District of New York. (L46-330.) Henry C. Phipps 
v. same. (L46-333.) Howard Phipps v. same. (L46-331.) 
Helen Martin v. same. (L46-332.) 


Depletion Deductions.—Depletion deductions by a donee 
of oil and gas property, under the 1921 Act should be 
based on the market value at the date of acquisition, and 
not on discovery value, where the discovery was made 
prior to that date—United States Circuit Court of Ap- 
peals, Fifth Circuit, in Robert H. Lucas, Commissioner v. 
S. B. Daniel; Robert H. Lucas, Commissioner v. Charles R. 
Daniel. Decision of Board of Tax Appeals, 16 BTA 925, 
affirmed. 


Expenses, Accrued—Additional Compensation Paid to 
Corporate Officials in One Year for Previous Year.—Ad- 
ditional compensation voted and paid to corporate officers 
in 1919 for 1918 services was deductible in 1918 on the 
accrual basis, liability for additional compensation being 
held to have been incurred during 1918. Dissenting opinion 
filed by Judge Wilson—United States Circuit Court of 
Appeals, First Circuit, in Brampton Woolen Company uv. 
Commissioner of Internal Revenue. Oct. term, 1930. No. 
2476. Decision of Board of Tax Appeals on this issue, 
18 BTA 1075, reversed. 


Excise Taxes.—Steel tanks sold for attachment to, and 
use on, automobile trucks are taxable as “parts” or “ac- 
cessories,” where the trial court finds that they “were 
in fact automobile parts and accessories.”—United States 
Circuit Court of Appeals, Eighth Circuit, in Brown Sheet 
Iron and Steel Company, a Corporation v. Levi M. Willcuts, 
Collector. No. 8816. Oct. term, 1930. Decision of Dis- 
trict Court, 34 Fed. (2d) 969, affirmed. 

Automobile maunfacturers’ excise tax should be based 
on the prices charged to distributor and dealer purchasers 
as billed at time of shipment without adjustment for re- 
bates subsequently made because of price reductions as to 
the models previously purchased, where the original sales 
were absolute at the prices in effect at the time of ship- 
ment.—Court of Claims of the United States in Peerless 
Motor Car Corporation v. The United States. No. J-88. 

Federal Estate Tax.—The value of real estate in Mis- 
souri owned by a resident decedent thereof, such real 
estate under the State law being held not subject to the 
payment of the expenses of his estate, should be excluded 
from his gross estate pursuant to Section 402 (a) of the 
1918 Act which provides for the inclusion of the value 
of real property only when subject to such payment and 
to certain other charges.——Supreme Court of the United 
States in Noah Crooks, Collector, v. Benjamin Harrelson 
et al. On writ of certiorari from the United States Cir- 
cuit Court of Appeals, Eighth Circuit. Decision of Cir- 
cuit Court of Appeals, 35 Fed. (2d) 416, affirmed. The 
decision of the District Court, 28 Fed. (2d) 510, was af- 
firmed by the Court of Appeals. 

The gross estate of a decedent who died on February 
23, 1925, should not include the value of a trust fund es- 
tablished in 1911 over which the decedent retained com- 
plete control except that she could not constitute herself 
as beneficiary. “If the economic benefits passed under the 
trust deed from the decedent’s control beyond recall, there 
can be no transfer tax.” Concurring opinion expresses 
doubt as to ultimate ruling by Supreme Court.—United 
States District Court of Appeals, First Circuit, in Hope 
Haynes Brady et al. Executrices v. Frank J. Ham, Collector. 
No. 2459. October term, 1930. Decision of District Court, 
38 Fed. (2d) 659, reversed. 

Suit brought on November 14, 1927, for collection of 
additional estate tax for 1921, assessed on August 16, 1922, 
against the estate of a decedent who died on January 
23, 1921, is held not to be barred because not filed within 
five years from January 23, 1922, the date the tax was 
due, the applicable period of limitation being six years 
after date of assessment whether the case is held to fall 
under Section 311 (b) or Section 1109 of the 1926 Act. 
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—United States Circuit Court of Appeals, Ninth Circuit, 
in Harvey M. Toy and Mabelle B. Lucas, Individually and as 
Administrators of the Will Annexed of the Estate of George 
Danied Toy, Deceased v. United States of America. No. 
6207. Decision of District Court affirmed. 


Income from States under Service Contracts—Tax Lia- 
bility—A member of a partnership engaged in furnishing 
under contract indexing services to various political sub- 
divisions of several States, is not a State employee. Nei- 
ther is the service rendered so intimately connected with 
the exercise of the sovereign powers of the States that 
to tax the income would amount to a direct interference 
by the United States with the government of the States 
themselves.—United States District Court, Western Dis- 
trict of Pennsylvania, in R. C. Russell v. D. B. Heiner, Col- 
lector. No. 6135 Law. 


Interest on Overpayments of Taxes—Mandamus Pro- 
ceedings to Collect—Mandamus will not be issued to com- 
pel the Commissioner to pay a taxpayer interest on 
admitted overpayments of income tax where the doctrine 
of laches applies by reason of a delay of over six years 
on the part of the taxpayer in pressing his claim.—Supreme 
Court of the District of Columbia in United States, ex 
relatione Liberty Manufacturing Company v. Robert H. Lucas, 
Commissioner of Internal Revenue. 

Mandamus will issue requiring the Commissioner to pay 
interest on judgments obtained by the taxpayer in suits 
for recovery of income taxes erroneously and illegally 
collected, from the date of award to a date not more 
than thirty days prior to the date of the refund check.— 
Supreme Court of the District of Columbia in United States, 
ex rel. Orono Pulp and Paper Company, 27 State Street, 
Bangor, Maine v. Andrew W. Mellon, Secretary of the Treas- 
ury, John Raymond McCarl, Comptroller General of the United 
States, and Robert H. Lucas, Commissioner of Internal Rev- 
enue. No. 78,156 Law Docket. 


Invested Capital—Invested capital may not include any 
value for an automobile agency contract acquired in 1918 
in exchange for $45,000 of total authorized stock of $50,000, 
where acquired by the transferors without cost. 

Consolidated invested capital did not include the unpaid 
balances of non-interest-bearing demand notes received in 
exchange for stock from individuals owning all the cor- 
porate stock, used by the corporations only for credit 
purposes and upon which voluntary payments were made 
but no demand for payment was ever made.—United States 
Circuit Court of Appeals, Seventh Circuit, in Northwestern 
Motor Car Company v. Commissioner of Internal Revenue. 
No. 4354. Decision of Board of Tax Appeals, 15 BTA 
5035, affirmed. 

Although noninterest-bearing 15-year debenture notes is- 
sued by a corporation to its stockholders in proportion 
to their stockholdings against the amounts shown on the 
corporate books as due to the several stockholders con- 
stituted borrowed capital, not to be included in 1919 in- 
vested capital, the value of the right to defer payment 
of the notes for 15 years may be included in invested 
capital—to be measured by the difference between the face 
value of the debentures and their present value in 1919 
computed on the basis of a then reasonable rate.—United 
States Circuit Court of Appeals, Seventh Circuit, in Union 
Land Company, A. H. Stange Company, Kinzel Lumber Com- 
pany, E. W. Ellis Lumber Company v. Commissioner of In- 
ternal Revenue. No. 4345. October term, 1930. Decision 
of Board of Tax Appeals, 18 BTA 2, reversed. 

Jeopardy Assessment Bond, Validity of.—A jeopardy as- 
sessment bond given on August 27, 1926, reciting that 
taxes, penalties, and interest in a certain amount were 
due, and conditioned on payment thereof on or before 
September 1, 1927, being a statutory bond given to arrest 
legal proceedings, is not void for duress of goods though 
produced by a threat to distrain, nor is the bond void 
for want of approval by the Secretary of the Treasury, 
who is not required to indorse an approval on the bond, 
nor is the bond to be considered to have been given with- 
out consideration where it was given to obtain an ex- 
tension of time for payment of taxes due and for removal 
of the threat of distraint.—United States Circuit Court of 
‘Appeals, Fifth Circuit, in Miami Valley Fruit Company 
et al. v. United States of America. No. 6003. Decision of 
District Court. 
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Jurisdiction of Court of Claims——Court of Claims is 
without jurisdiction as to a case with respect to which 
an appeal was filed with the Board after the enactment 
of the 1926 Act, the Board deciding the case and its de- 
cision having become final because of failure to appeal 
to an appellate court. A decision of the Supreme Court 
holding unconstitutional the statutory provision under 
which the taxes in question were collected “in no way 
affects the validity of Section 284 (d), which in plain and 
unequivocal terms bars the plaintiff from bringing this 
suit.”—Court of Claims of the United States in The Bank- 
ers Reserve Life Company v. The United States. No. K-432. 


Leasehold, Profit from Sale of—When Taxable.—Profit 
from the sale of a 99-year leasehold was taxable for 1920 
when the agreement was made and when more than one- 
third of the purchase price was paid—United States Cir- 
cuit Court of Appeals, Seventh Circuit, in Commissioner 
of Internal Revenue v. Harry C. Moir. No. 4324. Decision 
of Board of Tax Appeals, 14 BTA 23, affirmed. 


_Losses.—Owner of land purchased in 1912 may deduct 
a loss in 1922, where a court order entered in that year 
authorizing an irrigation bond issue levy on the land made 
the land worthless in that year, the fact that tax sale of 
the land did not occur until October, 1923, legal title 
pursuant thereto being transferred on February 13, 1926, 
not being material. Schwarzler, 3 BTA 535, distinguished. 
—District Court of the United States, No. Dist. of Ohio, 
Western Division, in Orville S. Brumback v. U. G. Denman, 
Administrator. Law No. 3316. 

Amount of decedent’s liability for fraud and deceit as 
found in 1920 by an equity court is not deductible as a 
loss in 1920, where it is not established that the report 
of the auditor prior to approval or acceptance by the 
appointing court was binding upon him or that he ac- 
quiesced in it, and where the proceeding was kept open 
until 1922 when it was compromised.—Court_of Appeals 
of the District of Columbia in Central Trust Company, ad- 
ministrator of the estate of Azel Ford v. David Burnet, Com- 
missioner of Internal Revenue. No. 4964. Decision of Board 
of Tax Appeals, 13 BTA 924, affirmed. 


Munitions Taxes, Deductions for.—Munitions taxes ac- 
crued in 1916 and paid in 1917 are properly deductible in 
1916 where the books of the corporation were held to 
have been kept on the accrual basis except that no reserve 
was set up in 1916 for such taxes. That the cash receipts 
and disbursements basis only was authorized by the statute 
prior to 1916, and the regulations allowed certain items, 
such as differences in inventory value, accounts receivable 
and payable during such prior years, as proper items in 
a return upon the cash basis for such prior years, do not 
classify such items as cash items nor preclude the applica- 
tion of the accrual basis when the machinery therefor is 
provided.—Supreme Court of the United States in The 
Aluminum Castings Company v. Carl F. Routzahn, Collector. 
No. 7. Oct. term, 1930. On writ of certiorari from the 
United States Circuit Court of Appeals for the Sixth Cir- 
cuit. Decisions of the Circuit Court of Appeals, 31 Fed. 
(2d) 669, and the District Court, 24 Fed. (2d) 230, af- 


firmed. 


Partnership Income, Taxation of.—Husband, resident of 
Oregon, is taxable on his distributive share of the income 
of an Oregon partnership consisting of himself and an- 
other, even though he had invested community property 
acquired while he and his wife were residents of Wash- 
ington, such investment not making his wife a partner in 
the business.—Court of Appeals of the District of Colum- 
bia, in T. V. Larsen v. David Burnet, Commissioner of In- 
ternal Revenue. No. 5023. 

A contract whereby a mining company obtained finances 
and a purchaser for its ore upon a contingent basis—the 
financing company to receive 50 per cent of the profits 
of operation of a mine by the mining company—did not 
constitute a partnership, and the profits accruing to the 
mining company were taxable to it. 

Action for the recovery of taxes having been decided 
against the plaintiff, a second action, based on different 
grounds, is barred by the former judgment.—United States 
District Court, District of Minnesota, Third Division, in 
Bowe-Burke Mining Company, a corporation, and Bowe-Burke 
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Company, a corporation v. Levi M. Willcuts, Collector of 
Internal Revenue of the United States of America in and for 
the District of Minnesota. No. 1762. 


Where a member of a Jaw partnership received in 1922 
and 1923 compensation for services as a receiver appointed 
by the State and the amounts were paid into the partner- 
ship and distributed according to the respective partner- 
ship interests, the amounts received by the other partners 
are not exempt as compensation received by State em- 
ployees. The fee of such a receiver is strictly personal 
to him.—United States Circuit Court of Appeals, Seventh 
Circuit, in Harvey J. Elam v. Commissioner of Internal Rev- 
enue. No. 4379. October term, 1930. Decision of Board 
of Tax Appeals (Young et al.), 16 BTA 1428, affirmed. 


The reduction of 25 per cent in 1923 taxes provided 
by Section 1200 (a) of the 1924 Act is applicable to that 
portion of partnership income taxable at 1923 rates re- 
ported in a return for the calendar year 1924.—United 
States Circuit Court of Appeals, First Circuit, in Thomas 
W. White, Collector v. Arthur N. Maddison. Oct. term, 


1930. No. 2447. Decision of District Court, 40 Fed. (2d) 
564, affirmed. 


The taxable income of a wholesale and retail hardware 
partnership business for 1920 was properly computed on 
the cash basis where there were no opening and closing 
inventories to support the use of an accrual basis as 
adopted by the Commissioner.—United States Circuit Court 
of Appeals, First Circuit, in Henry L. Russell et al. v. Com- 
missioner of Internal Revenue. No. 2463. October term, 


1930. Decision of Board of Tax Appeals, 12 BTA 56, 
reversed on this issue. 


Penalty for Fraud, Imposition of.—Failure of a taxpayer 
to disclose in his return prepared for him by an attorney, 
a former deputy collector, the facts as to the receipt in 
1919 of liquidation dividends from a corporation, the as- 
sets of which were transferred in 1919 to a partnership 
of the same name consisting of the former stockholders 
of the corporation, did not warrant the 50 per cent fraud 
penalty imposed by Section 250 (d) of the 1918 Act. Fraud 
must be determined from clear and convincing evidence, 
and it is not inconsistent with good faith that the taxpayer, 
being ignorant of the regulations and the law generally, 
sought expert advice and relied upon it. Moreover, both 
the corporation return and the partnership return showed 
that the surplus had been turned over to the partnership. 
—United States Circuit Court of Appeals, Fifth Circuit, 
in J. B. Jamieson v. Commissioner of Internal Revenue. No. 


5575. Decision of Board of Tax Appeals, (Ross et al.), 
13 BTA 69, reversed. 


Securities, Basis for Computing Gain or Loss on Lots 
Purchased at Different Times.—The taxable profit from 
sales in 1917, 1918, and 1919 of shares of corporate stock 
from lots purchased at different times and at different prices 
must be determined on the basis that the stock sold was 
that first acquired, pursuant to the specific provisions of 
the pertinent regulations, in a case where the taxpayer is 
unable to identify the shares sold, the burden of keeping 
records adequate fully to establish attempted identification 
being upon the taxpayer. 

Conceded overpayments for 1918 and 1919 recoverable 
under a judgment rendered in 1929 should bear interest 
pursuant to Section 615 of the 1928 Act.—United States 
Circuit Court of Appeals, Second Circuit, in Roberts K. 
Skinner, William C. Skinner, Jr., and Leon P. Broadhurst, as 
Executors of the Will of William C. Skinner, late of Hart- 
ford, Connecticut, Deceased v. Robert O. Eaton, Collector of 
Internal Revenue for the District of Connecticut. Law 2978. 
Decision of the District Court, 24 Fed. (2d) 575, affirmed, 
except as to interest on overpayments as to which the 
lower court’s decision is modified. 

Securities, Valuation of—The Commissioner’s deter- 
mination that the fair market value when received of notes 
of a corporation received as part consideration for the 
sale of an oil lease was equal to their face is approved, 
where the taxpayer had failed to establish a claimed fair 
market value based on the daily oil production under the 
lease when the notes were received.—United States Circuit 
Court of Appeals, Fifth Circuit, in Mrs. Georgia Williams 
and W. Oscar Williams v. Commissioner of Internal Revenue, 


No. 5804. Decision of Board of Tax Appeals, 16 BTA 109, 
affirmed. 
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Statute of Limitations——An assessment waiver covering 
the fiscal year ended July 31, 1921, executed on February 3, 
1926, was invalid. An assessment made August 28, 1926, 
was therefore barred as to that part of the tax imposed by 
the 1921 Act but was not barred as to that part of the tax 
imposed by the 1918 Act. The 1926 Act, which was then 
in force, provided in Section 277 (a) (2) and (3) for a 
four-year limitation period as’to taxes imposed by the 1921 
Act for the taxable year 1921 and for a five-year limitation 
period for taxes imposed by the 1918 Act.—District Court 
of the United States, Northern District of Georgia, At- 
lanta Division, in J. P. Stevens Engraving Company v. The 
United States of America. No. 1245 at Law. 


Collection of a 1917 tax is held barred after five years 
after the return was filed. A registered letter containing 
details of proposed assessment of additional tax sent to 
the taxpayer on March 22, 1923, did not constitute a 
“proceeding” for collection within the meaning of Section 
250 (d) of the 1921 Act. It is therefore held that the 
Government did not have an enforceable claim with re- 
spect to a 1917 tax which could be applied by the Comp- 
troller General against a Government award to the 
taxpayer.—Court of Appeals of the District of Columbia 
in J. R. McCarl, Comptroller General of the United States, v. 
David Halstead, Receiver of the American Manganese Manu- 
facturing Company. No. 5210. Decision of the Supreme 


Court of the District of Columbia, rendered February 19, 
1930, affirmed. 


The period of limitation for assessment and collection 
of 1916 taxes having expired prior to 1930, a court order 
should not be issued in that year directing the officers of 
the taxpayer to appear for examination by an internal 
revenue agent and to produce its corporate books and 
records.—United States District Court, Southern District 
of New York in Matter of the Tax Liability of Morris & 


Cummings Dredging Company, District of New York for the 
year 1916. 


A consolidated return for the calendar year 1918 which 
covered only eight months of the year ending April 30, 
1919, being the fiscal year of one of the affiliated corpora- 
tions, and which did not state separately the income and 
invested capital of the two corporations, did not start the 
running of the statute of limitations on assessment against 
either company separately.—United States Circuit Court of 
Appeals, Fifth Circuit, in United States of America v. Na- 
tional Tank & Export Company. No. 5726. Decision of 
District Court reversed. 


Stockholders’ Liability for Taxes of Liquidated Cor- 
poration—Action for Recovery.—Stockholder who re- 
ceived assets of a California corporation upon its liquida- 
tion subsequent to December 31, 1919, is liable for the 
unpaid taxes of the corporation to the extent of the assets 
received, and it is not necessary, because of California law, 
that recovery action be brought against him as a trustee of 
the corporation rather than as an individual stockholder.— 
United States Circuit Court of Appeals, Ninth Circuit, in 
William P. Pann v. United States of America. No. 6135. 


Trusts.—No trust is created by an instrument conveying 
an interest in property to taxpayers’ sons, where control 
over the property is retained by grantors, the instrument 
being rather an assignment of future income. Income 
from the property is therefore taxable to the grantors.— 
United States Circuit Court of Appeals, Fifth Circuit, in 
Claud McCauley and Wife, Ora McCauley v. Commissioner 
of Internal Revenue. No. 5925. Decision of Board of Tax 
Appeals, 17 BTA 886, in effect affirmed. 


Waivers.—Assessment waiver executed after the effec- 
tive date of the 1926 Act is held ineffective where collec- 
tion was barred prior to the enactment of that Act.— 
District Court of the United States, District of Massa- 
chusetts, in Wetherell Brothers Company v. Thos. W. White, 
Collector. Law No. 4760. 


A waiver as to assessment of 1919 taxes executed after 
the statutory assessment period is not valid to extend the 
period for assessment, where the corporate officers of the 
taxpayer who executed the waiver did not know that 
assessment was barred, so that there was no intentional 
relinquishment of a known right.—United States Circuit 
Court of Appeals, First Circuit, in Panther Rubber Manu- 
facturing Company v. Commissioner of Internal Revenue, 
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SUNNY AAT RUA ST 


HANDBOOK 


of Commercial Law League of America 


C] HE Committee on Revision of League Law, after two years of arduous labor, is now pre- 


pared to offer this valuable handbook to the members of the League. This is a most valuable 
asset to League membership. It is being published by order of the 1928 convention under the 
direction of the Executive Committee which has fixed the price practically at cost. Complete in- 
formation concerning the Commercial Law League of America is contained in this work which 
covers its history from.its inception in 1895 to the present date. 


The book, which is nine by six inches, is durably and attractively bound in semi-flexible imitation 
brown leather with the title and seal of the League embossed in gold. The loose-leaf binder is the 


finest type made—being the Heinn Company “Speedlock” which is easily operated when additions 
are made to the book. 


It will be kept up-to-date by the insertion of new copy supplied by the League annually. This will 
include new and revised rosters of the entire membership, lists of house agencies, changes in League 
law and ‘any other matter pertaining to the volume. An exhaustive index is included. ‘The type 


is large and clear and the book is beautifully and artistically done and will prove a handsome orna- 
ment to the finest desk. 


Special Committee to Revise the League Law 


Marshall D. Wilber, Chicago; Harry Hertzberg, San Antonio; Wm. H. Montgomery, Poughkeepsie; Thad. 
M. Talcott, South Bend; George Burns, Rochester; Thomas F. Dolan, Boston; Martin J. Teigan, Ex-Officio, 
Chicago; Frederick A. Lind, Chicago, Chairman. 


Partial Table of Contents 


History of the Commercial Law League of America 

Roster of officers of the League, including members of the Executive Committee 

Conventions, attendance and presiding officers 

Constitution, by-laws and operative resolutions of the League 

Selected chapters from William C. Sprague’s book, ““The Commercial Lawyer and 
His Work” 

Selected articles on practice of Commercial Law by former presidents and other mem- 
bers of the League 

Article on law office management 

Article on parliamentary law 

Article on the business side of practicing law 

Rulings and opinions of Executive Secretary 


Orders should be sent to the office of the Executive Secretary which has charge of 
the distribution of this book. SEND IN YOUR CHECK TODAY. 
PRICE TWO DOLLARS AND FIFTY CENTS. 


—-COUPON — 
CoMMERCIAL LAW LEAGUE OF AmeRICA, 137 South La Salle Street, Chicago. 


Enclosed please find my order fot................ copy of HANDBOOK OF COMMERCIAL LAW 
LEAGUE OF AMERICA, priced $2.50, postpaid. I enclose check............ , Money ordet............-.+ 
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Panco Rubber Company v. Same. Nos. 2438 and 2439. Oct. 


term, 1930. Decision of Board of Tax Appeals, 17 BTA 310, 
reversed, 


Letter written by the glaintiff’s attorney on November 
24, 1925, to the Commissioner stating that the plaintiff “did 
not desire to protest” against the inclusion of a certain 
item in taxable income was not such a waiver as would 
stop the running of interest pursuant to Section 274 (d) 
of the 1926 Act. Such a waiver “must be a clear, un- 
equivocal, and decisive act of the taxpayer amounting to 
an estoppel on his part further to contest the determination 
of the Commissioner.’”—Court of Claims of the United 
States in Atlantic Coast Line R. R. Co. v. The United States. 
No. K-549. 


Assessment and collection waivers signed by a cor- 
poration’s treasurer, his action being acquiesced in the 
affixing of the corporate seal by agents duly appointed to 
handle Federal tax matters, were valid to extend the limi- 
tation periods. 


Collection of 1919 taxes is not barred where assessment 
waivers extending to December 31, 1926, the assessment 
period as extended by a prior waiver were received by the 
Treasury Department on December 31, 1925, assessment 
being made in April, 1926. The Government has six years 
from that date in which to collect. 

Section 280 of the 1926 Act is not unconstitutional in 
permitting the Commissioner to proceed directly against 
transferees for the collection of the transferor’s taxes, fol- 
lowing Phillips et al., Exrs., v. Com., 42 Fed. (2d) 177.— 
United States Circuit Court of Appeals, Second Circuit, in 
Charles D. Jaffee v. Commissioner of Internal Revenue. De- 
cision of Board of Tax Appeals, 18 BTA 372, affirmed. 


Indiana Tax Survey Committee Approves 
Adoption of Income Tax 


¢ a preliminary report to the Indiana General 
Assembly the Indiana Tax Survey Committee 
made a number of specific recommendations for 
immediate action with the object in view of effecting 
relief from the excessive property tax. The pro- 
posed changes in the tax system, which include the 
levy of a graduated income tax are outlined below: 


1. That the county shall be the unit of assessment, with 
a county assessor and deputies to be appointed by the 
county council, with the approval of the State Board of 
Tax Commissioners, after examination as to qualifications. 


2. That the four-year assessment of real estate be dis- 
continued, and that the valuations on real estate be ad- 
justed each year. 


3. That the State Board of Tax Commissioners be given 
power to make corrections in assessment by increasing or 
decreasing the same at any time before Nov. 1 of each 
year; and to make such orders as to any taxing unit where 
the valuations are out of line with the same or with others 
in the same class, with right of petition for rehearing by 
taxpayers. 


4. That the State levy be discontinued, and in lieu 
thereof, the following shall be substituted: 


a. A tax on personal net incomes, with exemptions of 
$1,000 for single persons and $2,000 for man and wife, and 
$200 for each dependent, and with the following rates: 1 
per cent on the first $2,000 of net income; 2 per cent on the 
next $1,000; 3 per cent on the next $7, 000; 4 per cent on all 
incomes over $10,000. 


b. A 3 per cent tax on the net income of corporations, 
except life insurance companies. 


c. .A retail license tax of 1 per cent on all sales at retail 
of commodities to the ultimate consumer, with no exemp- 
tions, and to be paid by the licensed merchant. 

d. That the motor vehicle license fee be increased 100 
per cent, the additional revenue produced thereby to be 
used to replace property tax. 


e. That a $2 poll tax be imposed on all persons over 21 
years of age. 
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5. That all funds paid into the State treasury: on ac- 
count of the tax on incomes, the retail license tax and 50 
per cent of the motor vehicle license fee, shall be used for 
the following purposes and none other: 


a. To replace the revenues required for the State gov- 
ernment now raised by the State levy on property. 

b. The balance remaining thereafter shall be distributed 
among the several counties on the basis of the assessed 


valuation of real estate, for the purpose of reducing local 
tax levies on property. 


6. That a deduction of 75 per cent be allowed on the 
valuation of all intangible property, the remaining 25 per 
cent to be taxed at the prevailing rate. 

7. That household goods, libraries, automobiles and 
money on deposit not bearing interest, be eliminated from 
the personal property assessment list. 

8. That certain fixed mandatory tax levies be repealed. 


9. That the standing of any school shall not be based 
upon the compliance with any requirement of any depart- 


ment of the State with reference to the building use by 
such school. 


Economy Commission 


10. That a permanent commission be created for the 
purpose of effecting economy in State and local govern- 
ment. 

11. That there be provided by law a system of efficiency 
grading of county, township and municipal officials under 
regulations to be established by the State Board of Ac- 
counts and the Indiana Legislative Reference Bureau, such 
grades to be made public for the purpose of promoting effi- 
ciency and economy. 


12. That local expenditures for operating expense, sala- 
ries and all other purposes, shall be fixed and determined 
by local officials charged by law with making the budget 
of —_ for the taxing unit and fixing the tax levy 
therefor. 


13. That Section One, Article Ten of the Indiana Con- 
stitution should be amended to read as follows: “The Gen- 


eral Assembly shall by law provide for assessment and 
taxation.” 


The Accrual Method of Calculating 
Taxable Net Income 
(Continued from page 12) 


proration did not operate to change the facts with 
regard to taxpayers’ investments of capital or sur- 
plus. The allowances for wear, tear, exhaustion, 


obsolescence and depreciation really amount to de- ff 


ductions for unrealized losses, in advance of the 
time when they are sustained. A taxpayer might, 
within his rights, refuse to avail himself of these 
statutory allowances, and deduct the loss, if any, 


which would be the difference between the cost and 
the selling price or salvage value. The fact that 
Congress permits him to spread this loss over the 
life of the asset, in anticipation of its occurrence, 
does not alter the fact that the cost of the asset 
remains invested in it as long as it is used. The 
statutes do not require a taxpayer to deduct an al- 
lowance for wear, tear, exhaustion, obsolescence or 
depreciation. The provisions are permissive, as the 
use of the term “allowance” indicates, and are man- 
datory only in that they direct the Commissioner of 
Internal Revenue to permit or “allow” such deduc- 
tions. 


The Supreme Court had, previous to the enact- 
ment of these provisions, held that such allowances 
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could not be claimed as a matter of right, in the 
absence of statutory authorization.® 

The Treasury Department has, in many instances, 
decreased invested capital for reserves for wear, 
tear, etc., covering years 1909 to 1916, during the 
period when there was no statutory authorization 
for deductions of this nature, and no such allowances 
were made. But if such reserves reduce invested 
capital in any case, it would seem that they would 
do it in years 1909 to 1916 the same as in later years, 
and in that case the Treasury Department was right 
and the Supreme Court wrong. Subsequent statutes 
changed the method of computation of income to the 
extent that taxpayers availed themselves of the 
statutory provisions, but did not alter, or attempt to 
alter the facts. The deductions are entirely per- 
missible through Congressional grace, but since 
there is no similar provision with regard to the 
computation of invested capital, it is necessary to 
go back to first principles and to the law as it ex- 
isted before these statutory provisions were enacted, 
in order to find the correct rule. Disregarding, then, 
the statutory provisions mentioned, we find that the 
law is in accordance with the fact, that buildings 
and machinery and mines do not return each year 
to the business a proportionate part of their cost, 
out of earnings to which these facilities contribute, 
and it follows that their cost remains invested in 


them, in full, during the entire period of their useful 
life. 


Tax Administration—Annual Report by 


Secretary of the Treasu 
(Continued from page 25) 
The Settlement Policy 

In the summer of 1927 the Treasury was confronted 
with the possibility of an impending breakdown in the 
system prescribed by statute for the collection of tax de- 
ficiencies; in order to remedy the situation, the policy was 
inaugurated, where satisfactory agreements as to tax lia- 
bility could be reached, of the settlement of tax cases 
administratively —that is, without litigation. A most 
thorough survey of the situation had proved conclusively 
that if the income tax was to be retained as the major 
source of revenue, the disputes relating thereto, except 
in relatively few cases, would have to be determined and 
settled not by litigation but under the flexible, speedy, 
and economical procedure of the administrative agency 
primarily charged with that duty. The Treasury plans 
were explained in detail to the appropriate committees 
of Congress, and the success which has followed fully 
justifies their approval. 

As has been frequently pointed out, the settlement policy 
is applicable whether a deficiency in tax or an overpayment 
in tax is involved. Under the Federal tax system, overpay- 
ments and deficiencies are inevitable. Overpayments must 
be adjusted by refunds or credits to the taxpayer, and 
deficiencies must be adjusted by additional payment on the 
part of the taxpayer. These adjustments must be made 
promptly and at the least possible cost to the taxpayer 
and the Government. To compel taxpayers to resort to 
the courts to obtain refunds of amounts admittedly over- 
paid would not only be unfair, but would be detrimental 


5 Stratton’s Independence v. Howbert, 231 U. S. 399. Stanton v. 
Baltic Mining Co., 240 U._S. 103. Von Baumbach v. Sargent Land 
Co., 240 U. S. 503. U. S. v. Biwabik Mining Co., 247 U. S. 116. 
Goldfield Consolidated Mines Co. v. Scott, 247 U. S. 126. 
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to the effective administration of the revenue laws. An 
income tax can not survive if several years of litigation 
must intervene after the taxable income has been earned 
and reported before the proper liability has been finally 
determined and the appropriate adjustment has been made, 
whether resulting in a refund or credit or the payment of 
an additional tax. Litigation does not provide a satis- 
factory medium for determining the innumerable com- 
plexities involved in difficult and complicated income tax 
cases which frequently require the services of accountants, 
engineers, and other experts. Certainty of liability can be 
gained within a reasonable period after the close of the 
taxable year only through administrative action. Litiga- 
tion is necessary only when a taxpayer is unwilling to 
accept the decision of the administrative officials. 

The Treasury is confident that the procedure it has es- 
tablished, with the many independent reviews and checks, 
fully protects the interests of the Government and at the 
same time affords to taxpayers an opportunity for final 
determinations which are reasonably prompt. The Treas- 
ury proposes to continue its present policies in this respect. 


Conclusions 

There has been a substantial accomplishment by the Bu- 
reau during the fiscal year 1930 in its efforts to develop an 
efficient and rapid audit of the returns being filed currently, 
as shown by the large percentage of such returns promptly 
closed without appeal and by the marked reduction both in 
the 60-day deficiency notices issued and in the appeals 
taken to the Board of Tax Appeals. 

Further progress has been made toward relieving the 
congestion of cases pending before the Board of Tax 
Appeals. Although the number of appeals on the Board’s 
docket is still large, it is believed that it has been reduced 
to manageable proportions. In fact, any case actually 
ready for trial may now be assured of an early hearing. 

The experience of the year lends further justification to 
the policy of the settlement of cases wherever possible by 
administrative action without resorting to litigation and 
calls for the continued application of that policy. 

The removal of the Bureau to its new building was ef- 
fected at the end of the fiscal year with a minimum of 
interference with its work, and the assembling of the vari- 
ous divisions under one roof should contribute materially 
to greater operating efficiency. 

The Bureau has exerted its full effort during the year, 
while fully protecting the interests of the Government, to 
establish a better relationship between the taxpayer and 
the Bureau, and to insure to the taxpayer a full hearing 
and fair treatment. It is believed from various expres- 
sions received that encouraging progress has been made 
along this line. 


Ohio at the Crossroads 
(Continued from page 15) , 
In the case of the low-rate tax on intangibles it 

has been assumed that bank deposits and bank stock 
will be taxed at the source and that taxes on other 
intangibles will be administered with success equiv- 
alent to that achieved by Kentucky assessors. Upon 
the basis of these assumptions it has been estimated 
that Ohio can assess for taxation approximately 
$6,500,000,000 of intangible property. If a mortgage 
recording tax is imposed and if mortgages are ex- 
empted from all annual property taxes the base will 
be slightly increased. The yield will, of course, de- 
pend upon the tax rate. A rate of three mills on the | 
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Federal ana State Tax Systems 
1930 
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Graves, in collaboration with authorities on economics and taxation in each 
state, and their tax research foundation. Commerce Clearing House, Inc., 
Loose I.eaf Service Division of The Corporation Trust Company, contributed 
its facilities to make possible the distribution of the work to those having a 
scientific interest in the study of taxation. The publication is copyrighted, 
in behalf of the professors collaborat- 
ing, by their tax research foundation, 
an incorporated association, not for 
profit, devoted to tax research. The 33 Pages of Tax System Charts 
sale of the undistributed part of the 
edition at five dollars per copy is ef- 
fected under an arrangement whereby 
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wish a copy of the book of charts the 
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latter base would produce almost as much revenue 
as is now being derived from the general property 
tax at 22 mills. 


The income tax yield ‘estimates have been based 
upon the Federal returns. Ceftain refinements have 
been introduced to take account of variations of ef- 
fective rates imposed upon income receivers falling 
in various income classes. The method has been 
applied to three income tax states with margins of 
error varying from 2 per cent to 3% per cent. As 
the Ohio constitution limits the exemption per fam- 
ily under any income tax law to $3,000, exemptions 
of $1,000 for single persons, $2,000 for heads of fam- 
ilies, and $200 for each dependent up to five have 
been assumed. The conclusion is that, assuming these 
exemptions, Ohio’s taxable income is $898,000,000. 
The yield of an income tax would, of course, depend 
upon the widths of the various income brackets and 
the rates applied to them. Yields have been calcu- 
lated under seven income tax plans. It is estimated 
that the New York rates would produce $12,000,000, 
the Wisconsin rates would produce $23,000,000, and 
the rates of the Model Law of the National Tax 
Association would produce $30,000,000. 


Both classification of intangibles and the imposi- 
tion of a personal income tax are being advocated 
in Ohio by strong groups. 


It would be idle to forecast, before the next meet- 
ing of the Ohio Legislature, which course will be 
followed. That one or the other will be adopted 
is probable; that both will be adopted, as has been 
the case in a few states, is very unlikely. Ohio stands 
today at the most familiar crossroads in American 
finance: classification of intangibles, or a state in- 
come tax. 


Figure 2 
PERCENTAGE DISTRIBUTION OF OHIO STATE 
AND LOCAL TAX AND ASSESSMENT REVENUES 
BY SOURCES 1916-1929 
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Double Taxation and State Inheritance Taxes 
(Continued from page 18) 


taxation of stock of domestic corporations in non- 
resident estates has not yet been definitely settled. 


Evidently the Supreme ~Court is still of the 
thought that inheritance taxation on the ground of 
business situs may be proper. In Farmers Loan & 
Trust Co. v. Minnesota, as noted above, the Supreme 
Court held that a number of its own decisions “rec- 
ognize the principle that choses in action may ac- 
quire a situs for taxation other than at the domicile 
of their owner if they have become integral parts 
of some local business,” but added that “the pres- 
ent record gives no occasion for us to inquire wheth- 
er such securities can be taxed a second time at the 
owner’s domicile.” In the Beidler case, where the 
question of business situs again arises, the Court, 
stating that a holding of business situs must have 
evidence to support it, inquires whether there is 
such situs present in the case, and finds the evidence 
insufficient. 


It has been pointed out, however, that the doctrine 
of Blodgett v. Silberman, 277 U. S. 1, should be con- 
sidered.’ In that case the Supreme Court applied 
the principle mobilia sequuntur personam and held 
that the situs of intangible personal property owned 
by a decedent at the time of his death is at his 
domicile. The intangibles in the case included 
shares of stock of corporations foreign to the domi- 
cile of the decedent, and intangibles which had a 
business situs in another state. It is suggested, 
therefore, that if but one tax is applicable it should 
be that of the state of decedent’s domicile under the 
rule of Blodgett v. Silberman. 


Turning again to the question of corporate stock, 
where the state of domicile and of incorporation dif- 
fer, a rather important distinction has been drawn. 
The New York Tax Commission in its brief in the 
Beidler case gives the example of a copper magnate 
domiciled in New York at the time of his death, 
whose fortune is represented principally by shares 
of stock in a corporation, incorporated in Maryland, 
owning copper mines in Montana. There are strong 
reasons for the levy of inheritance tax in New York. 
See Blodgett v. Silberman, 277 U.S. 1. The owner’s 
wealth and person had been protected by the laws 
of New York. Less can be said, however, in favor 
of Maryland. An office is kept there for legal rea- 
sons but little business is transacted there. Mary- 
land has been repaid for all of the privileges which 
it granted to the corporation through the medium 
of taxes levied upon it. Much more could be said 
in'favor of the tax in Montana than in Maryland, 
for the corporation carried on all its business in 
Montana, but because of Rhode Island Hospital 
Trust Co. v. Doughton, 270 U. S. 69, Montana may 
not levy the tax. Because of these considerations, 
therefore, it is suggested that the state of domicile 
should be the proper taxing jurisdiction. 





7™See the brief of the New York Tax Commission as amici curiae 
in the Beidler case. 











